THE IMPERATIVES OF LAW REFORM IN THE
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!ntroduﬁt%on

Lawmaking in any democratic country is truly and essentially the

- responsibility of the elected representatives of the people — the legislators. But

it is interesting how over the years, the courts have sometimes', despite the

Q restraining influence of the doctrine of judicial precedent, made radical changes
in the law in order to meet the demands of society. If legislation is not
forthcoming and change is sorely needed, or there is a lacuna in the law, the
courts may confidently Step in. Thus their contributions to lawmaking in activist -
- Judi-ial jurisdictions must be acknowledged. |

One may readily think of the famous English case of Donoghue v
-S‘ta:.evehson‘l It will be recalled that before 1932 there was no general tort of
negligence at common law. There were rather separate torts with separate rules.
A neglig.ent manufactur’er of product was liable :oniy to the person who bought
\ directly from him and so had a contractual relationship with him. He was not |
liable to others who use the product even though he foresaw that they would use
it. Sothe consumer of harmful ginger-beer would have no claim because it was
bought for her by her boyfriend. She did not buy it from the manufacturer.

Lord Atkin in that case thought that, the time‘had Aco‘r'ne to lay déwn a
general doctrine of negligence. He first observed that liability for negligence “is
no doubt based upon a general public sentiment of moral wrongdoing for which
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the offender must pay.
principle.

% He then propounded his now famous neighbour

~ “The rule that'you are to love your neighbour'becomes in law, you

must not injure your neighbour ; and the lawyer’s qubestion, who is
my neighbour? receives a restricted reply. You must take

reasonable care to avoid acts or omissions which you can reasonably

foresee would be likely to injure your neighbour Who, then, m law is
my neighbour? The answer seems to be - persons who are so closely
and directly affected by my act that | ought reasonably to have them
in contemplation as being so affected when lam directing my mind
to the acts or omissions which are called in question.”* :

This gave rise to the development and continued development of the tort

of negligence.* It is a most famous example of judicial lawmaking which “worked

a legal revolution.”® Lord Atkin’s biographer, Geoffrey Lewis rightl\/ observed of

this case that -

“Atkin and his col’iéagues found a tangled mass of old decisions but
no decision of the House directly in point. The step which they took

to bring order to the chaos was one which was impel!ed by the

ordinary needs of British society and the assumptions wh’ich it made

~aboutright and wro}hg, They were doing something which every _
,iegaI_‘system requires of its law makers, parliamentary or judicial, that -

of constantly relating the law to the tacitly accepted moral principles
of their own society.”®

. Atp, 580,
* Ibid.
See eg Hedley- Byme & Co. v Heller & Partners [1964] A.C. 465,

" Dorset Yatch Co. Ltd v Home Office [1970] A.C. 1004,

See Geoffrey Lewis, Lord Atkim, 2°° Indian Reprint 2008, p. 62

Lord Atkin, p. 6 See Amaechi v independent Nationz! Eiectoral Commission [2008] NWILR .

(pt. 1080} 227; The judiciary, APVols’ncs and Constitutional Democracy in Nigeria (1898 - 2007), by
Amucheazi and Onwuasoanys, (2008) pp. 310~ 321. See Oguniade JSC, Dissehting Judgéments

and Judicial Law Making, 2009 NIALS {Adolphus Karibi-Whyte Graduate Lecture SerEES,
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More recently, the'House of Lords took it upon itself to abolish the marital
rape exemption. As far back as 1736 it had been the law as stated by Hale” that a
wife having given her consent at marriageto,interc‘o’urse with her husband could
not retract it. Butin Rv.R® both the Court oprﬁ:e‘al and the House of Lo'r'dsV
held the rule no longer app{ivcable. Lord Lane C.J. in the Court of Appeal stated:
“We take the view that the time has now arrived when the law should declare
“that a rapist remains a rapist subject to the criminal law, irrespective of his
relationship with his victim.”® On the question whether “this is an area where
the court should step aside to leave the matter to the parliamentary process,” he
observed that what the court had done “is not the cr'eat‘dn of a new offence, itis
the removal of a common law fiction which has become anachronistic and
‘offensive and we consider that it is our duty havmg reached that conclusion to act

upon it.”*°

These and other cases show what the courts can do when there is a'lacuna
in the law and legislation is not forthcoming, to meet the expectations of society.
But it usually takes a very long time for the courts to intervene. The proposition

of a general doctrine of negligence close to that of Lord Atkin was made about
fifty years earlier by Brett, MR." It took that iong‘éfr’or the law to be changed.
Although the marital rape exémption had existéd since the time of Hale, it began
to be queStioned, at least widely, since the 1970’s. Changé came.in 1991.

e And Whether‘the courts will i intervene to change the Iaw depends on.
'whetherthere is appropriate liti gat on and such change is confmed to the issues
raised in the case. The authority of the decision depends on whether the court

7 sir Matthew Hale, History of the Pleas of the Crown, p. 629

g [ 991] 2 All E.R. 257

) Ibid. at pp. 265 - 266 :
: '19 Ibid. at p. 266. See “Judicial Law Making in the Criminai Courts: The Case of Mantal Rape” {1991}

Crim. L.R. 407. See (1992) 55 M.L.R. 386, (1992} 108 LQR. 260.
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which lays down a new law is the final court, and even if it is, the new law may be
subject to any of the uncertainties of the doctrine of judicial precedent,lz

In the nature of things, change by Iegls{at on is faster, wider in scope, more

effective and efficient to deal with the | issues involved in the change of an existing
law or the introduction of a new law. These qualities are achieved if the
necessary inputs in the law making process are undertaken. These include
research, consultatlons with stakeholders ‘and the public where appropriate, the '
use of experts and consultants where necessary, call for mémoranda and
subjecting proposals to discussions/debates.

This is where law r’eform'agencies come in. They are or should be an .
indispensable part of a good law making process. Their input ensures that
legislation is based on a sure foundation, is adequate and efficient and should
have wide public support.

2. Law Refarm Law Rewsmn Law Revzew
Consoidaton Cedﬁmaton

t'is appropriate at this stage to consider the meaning of law reform and
~other expressions associated with changes or improvements in the law — law '
revision, law review; consohdatlon and codlﬁcatlon :

2.1 law Refc'rm

Law reform usually involves a change, an lmprovement n the exi stmg law
to make it more suited to the changmg needs of society. If our laws were static,
they would soon be out of use and some vacuum will be created. So, as society
progresses, the laws must progress with itAthrough law reform. If the Tmpreséion :
is created that the expression “law reform applies only to rmprovements in
existing laws, that would be mis islead] ing. Law reform extends to the introduction
of com pletely new legislation i ina iegal system. ' ‘

¥ Eg. the lower court may seek to distinguish it, may say that the facts and circumstances

are not the same, that the decisi sion was gbiter etc,
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' According to Wikipédia,

“Law reform or legal reform is the process. of examining existing laws,
and advocating and 1mp[ementmg changes n a legal system usually
with the aim of enhancmgjustxce or efficiency. '

Intimately related are law reform bodies or [aw commis’siéns, which
are organizations set up to facilitate law reform. Law reform bodies
carry out research and recommend ways to simplify and 'modemize

- the law. Many law reform bodies are statutory corporations set up

by governments, a{though they are usuaHy independent from-
government control, providing mte_llectual independence to actually
reflect and report on how the law sho»(ﬂd progress.

Law reform activities can include preparation and presentation of
cases in court in order to change the common law; Iobbymg of ,

‘government officials in order to change ¥eg slation; and research or .

writing that helps to establish an empirical basis for other law reform

acttv&tres

_ The four main methods in reforming law are repeal (get rid of a law),
o creation of new law, consolrda‘uon (change existing Iaw) and

od[f cat n.*

22 law Revisicn

_ lfmd Marshali’s definition of law revmon qu te appropnate and | adopt it.
: He stated ' ‘ ‘ o

“The purpose of a statute law rev:s;on (m some countr:es descrlbed
as a “reprint”) Is to prepare and provi ide for public use an up-to-date
set of the statutes in force in a parti icular terrltory at a particular

- date, mcorporat ng all amendments and adaptataons made thereto -
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since the previous Revision and elimm‘a‘ti.hg therefrom all repealed,
obsolete, spent and other unnecessary matters. ‘This type of law
revision must be distinguished from the process of law reform which
Vinvélvesthe making of Substant'vé I'egié.lat'ivécha nges in the statute |
and other law of a terri tory thh a view to its [mprovement and

modem zation n14

Th is at once tells us what law rev1suon is and dlstmgwshes it from law .

refo rm.

I N igeria, law revision is usuaHy authortzed by spectﬂc legi slation B s done
by an ad hoc committee under a chatrman of the Law Revision Comm ttee who'is
usually a Supreme Court Judge, and usually at spec:ﬂc intervals of about ten to
fifteen years. Law revision exercises were done in Nigéria in 1948, 1958, 1990,
and 2001 (for the Laws of the Federation of Nigerié 2004).

| ‘Specific legislation is enacted to bring the he‘;w.set éf statutes into force.*
When this is done the new set becomes the autho%itative set of statutes in force.,

Law revision does not involve law reform The Iaw revision committee
usuaHy has no authority to reform the !aws Ifit comes across matters needing
reform it shou!d bring them to the attent on of the approprlate authority.

2.3 Law Re\new

. Th is mvo?ves an assessment ofthe e><tstmg laws in order to ldentlfy areas
~_which are in need of reform or revision. Itisa prehmmary step to law reform and
o law rev:sron Law rev;ew may involve review artides publ[shed b\/ Iearned
scholars in- IaWJouma!s and other publi catnons '

" H,H.Marshall, “Law Reform and Law Revision inthe Commonwea‘th” n Proceedings and Papers

. Of the Sixth Commonwealth Law Conference, Lagos, Nigeria. 17th 23, August, 1980, 101 _

Sée e.g'The Revised Edition (Laws of the Federation of Nigeri } Decree (now Act}.1990, No. 21.

There was none for the LFN 2004. I

¥ see eg. Revised Edlition {Laws of the Federation of Nigeria) Act, 2007 which authenticates the LFN 2004,
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2.4 Consolidation

Over a period of time a statute may be amended in various aspects, or
other statutes bearing on the. same subject may be enacted. The result is that
you have a number of statutes relating to the same subject. This makes reference'
burdensome. The act of bringing them together into one statute is called "
consolidation. Law revision may «entaﬂ consolidation

2.5 Codification
According to Sayers

“Codification means different things to different people. At its
simplest, it mayAbe no'more'than the reduction to statutory rules of a
relatively confined area of common law. [f the area is small, the - |
result may be a relatively simple set of statutory provisions. The
Occup ers Liability Act 1957 c31 (UK) is often regarded as a prlme
example. But for many, cod fication is a more ambitious, and
inevitably less attai inable dream. For them, it represents the desrre

to reduce the whole body of the law, or very large tracts of at toa

srmple set of clearly expressed prmc ples i

The Nigerian Criminal Code is a good example of codlﬂcatton Itis the
Areduction of the unwritten common law of crimes mto a statute —the Crrmmal A
.. Code Act, now Cap C 38 LFN 2004.. There was an attempt by the former Anambra:
State to codify the law of torts and the law of contract. The work had gone a Iong' ‘

 way when it was abandoned.. In England there seems to be continuing attempt to

codify'the criminal lai.ev.18

» . An advantage of codrf cation is that the law is stated clearly, authontatzveiy,
‘comprehensrvely and is readily ascerta inable. A di sadvantage is that codified- Iaw
does not change or adapt to soci ietal needs except through amending legis slation. -

i v Michael Sayers ‘Law Reform Challenges and- Opportumtles”, 2009 Nigerian Law Reform

Journal 1 atp. 3.
18 Ibid.
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,On the other hand unwritten iaw can develop and adapt in the hands of an
act:vrst bench |

3. Who Can Undertake Law Reform? :

| Law Reform can be done by the Govemment ltself threugh ad hoc hoc
-co'mmlttees set up for specific issues. It may be done by the legrslature itself
using'commf‘ctees established by it. The courts are also involved in some measure
- of law reform through decisions rendered by the hi ghest coufts. By the doctrin
oﬂud cial precedent, such decisions become law and are bmdmg on lower courts
‘ But the scope of law reform by the courts is serrously limited, being restr cted
.onl\/ to. the facts whxch come before them and their decrsrons on those facts. The
new law may not therefore be sufficiently comprehensive on the general issue of
law involved.. The courts may lack expertise and the abrrty to aésess the potential
effects or‘ a change in the law. And as Sayers states "Judges are not elected by the

publ

v The best and most widely accepted option for law reform is through a Law
Reform Agency (LRA), variously called Law Reform Commi sszon Law Reform
Committee, Law Commissi ion, Law Review Committee. The advantages of
legislati ng Wi th the assistance of an LRA are many, as appears below.

Advantages of an LRA | nput to Legrs[atron

input by an LRA should, 1deaHy, be an essentral part of the law makmg
process An LRA has many advantages whrch can bear enormously on the
‘leg slatlve process and on the quahty of leg s[atlon 20 Am_ongvtbese are.

| 41 Expertrse

n !arge LRA s like the Ni igerian Law Reform Commlssron you havea
number of persons who over the years, have acquired exper‘tlse in different
branches of the Iaw They keep abreast of deve!opments in the law, can easily

“bid atp 5
See genera !y Sayers supra, pp? 11,

20
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identify areas of the law which are in need of reform, what refe'r(ms should be
introduced to take care of identified defects and keep the law in continued
consonance with the needs of society. If there is no expertise in-house, the LRA
can rely- on the servi ces of outside experts from the universities, the bench the
bar and_other professionals. Inthe Nigerian Law Reform Commission (NLRC), and
perhaps in some other LRA’S there are departments to thich wo}k falling within
the area of speci ialty of a partlcular department is referred in the first instance.
The recommendattons from a department are cons&dered at ful meetmgs of the
Comimission and a posit on is taken by the Commxss;on

The NLRC has four departments ~ Business Law; Publ ic Law Lega Draftmg
and Property Law, and Private Law.

4.2 Fndependence

An obvious advantage of an LRA is its lndependence both from Government_
and from other estab!tshments This mdependence ensures tnat its N
recommendations,are objective, in the best | interest of society and ‘not influenced
by party political considerat'ons. Section 5(7) of the Nigerian Law Reform
Commission Act 19797 provides that the Commission “shall be autonomous in

its day to day-opera’trons.

/—\n LRA can choose ltS own programme of work or can Work on '
programmes asmgned toit by the Government or the feglslature But its v1ews
'rema n'objective, reﬂectlng very often the outcome of | inputs by experts
stakenolders and the publlc Accordmg to Sa\/ers

| ””An LRA’ ndependence enhances the credrbll ity of its: work with

A everyone mcludmg polntzc;ans of all part es. It sets an LRA apart and |

enab!es it to be more vnbrant innovative and authoritative. 1f law |
reform 1s to be successful in modern sooety, it normally has far

2 Cap. N118 LFN 2004,




better prospects of‘genu’ine’widesp‘read acceptance if it s produced
independently of Govern’men’ta nd others.””

, AnLRA's mdependence is, of course, not absolute. The Commissioners and . ’
: ofﬂcers are appointed by the Government the Commlssuon may be requ:red to
agree on work programmes with the Government and send ann ual reports to'the,

Minister.
4.3 Centin‘uity

- Continuity is an advantage in any field of endeavour. It enhances the -
acquisition of experience and expertise which are lmmenseiy beneficial to the Iaw
reform process. Continuity ensures that thereisa standmg body of experts,a =~
‘well informed and reasonably versatile body to which issues of law reform can be
entrusted. Such a body will nevxtably build a store of [nformatlon both hardware
and software, which are relevant to Iaw reform

5.1 Legis!ative Process and Law Re,ft)rm

Law reform is an mdlspensab e element in the legi slative process. This
process must involve some. thought as to how a proposed legnslahon will serve the
- purpose for which it is intended, how it. WIH mpac’t onthe economy,” onthe '
citizens, whether it is for their beneft is in consonance with their culture, the\r |
expectat ons and aspirations, how it will co- -exist with other legxslatlon will the

- new Jaw require repeal ‘modification of any ex1st1ng (aws does it accord wit h :

globa! trends, WIH it derogate from exi stlng treaty obhgatzons? etc.

Answers to ma ny of these and other stm !ar questlons can be deri ved from
i one major source - an LRA., Aswe have seen an LRA is very well equfpped for
this purpose because of its expertise, experi ence weatth of know[edge and
nformatlon in matters of law reform An LRA exnsts for no other purpose than
Iaw reform. Thatis l’[S focus.”* The relevance and usefulness of an LRA inthe law

2 Joid,, atp 7 . :
- see Q.A. Osunbor, “Law Reform as a Tool for Economsc and Social Development 2010
© Nigerian Law Reform Journal 35.

b Sayers men tions focus as one of the advantages of an LRA, ibid,, at p. 10.

0




making processj is widely acknowledged throughout the Common’Weaith andin
other parts of the world. Qver two-thirds of commonwealth countries have LRA's
established by law, The Law Commission'in England was set up as far back as ‘
11965, thexALlstraHan Law Reform Commission was set up in 1973, and Tasmanian
Law Reform Commission in 19?4 The Nigerian Law Reform Commission was
established i in 1979 '

A typlcal provision setting out the functions of an LRA in many
commonwealth countries is section 5(1) of the Nrgenan Law ,Reform Commission
Act. It provides that: | |

~ “Subject to the following pro\)isi’ons of‘this,seetion; it shall be the
- duty of the Commission generally to take andh keep .underl review all
 Federal Laws with a view to their systematic and progreésive
development and reform in consonance with the preva:hng norms of
. ’Nrger[an society including, in particular, the codi fication of such laws,
 thee limination otanemal[es the repeal of obsolete, spent and -
unnecessary enactments, the reduction in number of separate
" enactments, the reform of procedural laws in consonance with
.cha nges in the machmery of the administration ofJustlce and
" generaliy the srmpl ification and modermzat ion of the law.”

By Sect ion 5( )‘ofthe Act, the Commrssron shaH receive and dzscuss law
reform proposa!s referred to it by the Attorney-—General and t may, onitsown .
initiative prepare and submlt law reform proposals to him. It rnay, at the request
of the Attorney -General undertake programmes ofconsohdat:on and. statute |
revision, it may also at the rnstance of the Federal Goverrament provrde ad\f
and snformatlon to Federal Government Departments and other bodies, on
- proposals for the reform or amendment of any branch of the Iaw

By sectlon 7 the Commlssron is empowered to consxder proposa!s for

. 'reform of State !aws from any state, group of states or all the states in the
Federatron and submlt reports thereon to the Attorney General or Attorneys-
General of the' state/states The Commrssron may aiso on its own; put forward

| proposa!s for the reform of state laws to the appropnate state Attorney- General.

11
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It can be seen from this, that the Commission has enormous statutory
duties with respect to Nigerian laws. it acts as a custodian of the laws —to reform -
. them, keep them current, remove. obsolete laws, simpi'fy existing'laws '
modern ize them, revise and codify them when necessary All of these an\folve the o
legislative process. ‘Change and improvement cannot be effected wmhout -
, leg:slat ion. Legislation will be much mproved if it has a law reform background or
- input which brings with it a high level of thoroughness Without this, some laws
may begin to manifest defects and become IiabIe to amendment soon after ‘

comlng into force.

- The NLRC contributes this mput inat Ieast two major ways. The first is
through the quality of its internally generated reform proposals. The second is .
through its lnteract ion thh the Nattonai Assembly, Ministries, Departments and

Agencres

5.2 Qua fty of Reform Prepesais

A major charactenstrc of the NLRC s law reform proposals is that they are
usually charac‘cenzed by i inputs from experts, stakeholders and the pubhc This in
effect ensures adequacy, thoroughness and wide- acceptabr!zty It provi ides in a
profound way inputs which are of very high quality and very hefpfu! tothe
~ legislature in dealing with [eg slation The charactensttcs of inputs into the NLRC 557 "

o law reform proposals may. be lIIustrated W|th two recent projects handled by it

between 2007 and 2011.
5. 3 Reform of the Compames and Aihed Matters Act 1990 (CAMA)

The first zliustra‘uve proJect involves the reform of the. CAMA 1990. % ‘Th;s :
isa very weH crafted fegtsfat ion produced by the NLRC in 1988/89. However ’
after over sixteen years some of its provnsxons were found to reqwre -
'modern!za‘c ion so as.to meet the expectatlons of compames regulators and the '

s lnvestmg publlc

5 Cap. €20 LFN 2004
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Bas ic work on the project was done by the Bus ness Law Department wh
prepared a Dtscussron Paper on the subject. Full meetings of t‘te Commission
were held several t|mes to dehberate on the reform proposals in the Discussio
‘Paperand to takeposmons onthe various issues rajsed. Fhereafter a Workmg
Paper was prepa red fora Workshop, o

It is mportant to mention here that in keeping wrth the usual pract ce of
the Comm ssnon it sought wide public partlcxpatron in the Project '

”Apart from very wide consultations embarked upon by members of
" the Commlssron ‘the Commission invited the vrews ofail interested
'»organ zatlons institutions, academla lndlwduals and stakeholders :
" ‘who may wish to suggest proposals for the revrew of the CAMA. This
- was done through advertrsements in two Dailies. Certa
stakeholders, mdxvxduals and institutions were written drrectlv,

‘ vvrequestung them to send therr memoranda. 728

| The Workshop was held on the 6”‘ and 7" of November 2007 The opemng L
ceremony featured an array of many eminent stakeholders at the h ighest level. |
The Guest of Honour was the Chief Justice of Nigeria (represented by a Sup'reme
| Court Judge).. Others include Judges of the Fedeﬁral High Co'u'rt, High Court of the

F.C T. represéntatives of the Minister of Comm’erce"and‘ lndd‘str'y,‘ Cha"rman
.Senate Committee on Judiciary, Human Rrghts and Legal Matters, the Director-
~ General, Nrgenan Institute of Advanced LegaI Studies, Execut:ve Secretary of the -

~ National Human R:ghts Commission, the Drrector—General Nigerian Law School,
the Secretary to the Councrl of Legal Education, the Regi strar of the Corporate '
- Affairs Commlssron the Director of Research, N igerian lnstltute of Advanced Legal
Studies. . ‘ S

There were also a number of representatives of some'relevant federal

government parastatals suchas the Securiti ties and Exchange Comm;ss ion (SEC)
the Corporate Affalrs Commission CAC Natrona! Human nghts Commrssron and
- -the Federai 1and Revenue Servrce Var:ous Chambers of: Commerce e.g., Lagos

. & Report on the Revtew of the Companues and Al ied Matters Act, Cap C 20 Laws of the -

Federation of Nigeria 2004 (CAMA) p 3, para 9
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and Kaduna, accounting bodies — Institute of Chartered Accountants of Nigeria
(ICAN), Association of National Accountants of Nigeria (ANAN), Banks, the
Nigerian Stock Exchange and some non/—gove»rnméntal organizations were
present.”’ Nearly all of them participated in the discussions that followed.

I have set out the attendance in some detail so as to highlight the
importance attached to review of the CAMA by very eminent stakeholders. Even
so, the actual participation and contributions of very high profile stakeholders is

‘guite remarkable. Various vital issues were properly debated and discussed by

stakeholders - the SEC, the CAC, stockbrokers, legal practitioners, law teacher‘s,
accounting bodies etc. In keeping with democratic rules, majority views were
mostly adopted. A | '

- Some of the more important recommehdations relate to the

disqualification of directors for criminal offences,” establishment of a register of
disqualification orders by the CAC,* striking off of a company’s name for non-

filing of returns for a spvecifiedperiod,so limitation of directorship of public

! removal of the secretary of a public

audit committee,* fees, fines and

companies by an individual to five,’
* unclaimed dividends,®

> minimum capital for public and private companies,®® etc. -

pena]tiés,z’,

After the Workshop; the Commission found it necessary to ha>ve,some gfey
areas deliberated upon further. This was done at a Round Table discussion held
on Octobers,2009. 7 |

- The Commission’s Report on the Review of the CAMA which included é
Draft Bill was submitted to the Honourable Attorney-General and Minister of
Justice in May 2010. S ' '

7 See Report on the Review of CAMA, p. 6.

% |bid. pp. 30, 31, paras. 16, 18.

- Ibid. p. 32, para. 23.

*® |bid. p. 34, para. 33.
u Ibid. p. 36, para. 38.
# |bid. p. 40, para. 62.

,33 Ibid. p. 42, para. 70.

* \bid. p. 45, para. 80.
» Ibid. p. 50, para. 100,
** \bid. p. 52, para. 109
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5.4 Amendment of the Criminal Justice (Release from Custody)
e (Special vansians) Act Cap. C 40 LFN 2004.

The second illustrative project is the émendment of the above legislation
- Afew years back there was heightened concern about the ever increasing
~ congestion in'Nigerian prisons. ‘One or two Governors even indicated that they
Would begm signing execution warrants to aid prison decongestion. The NLRC
came up with the idea that an amendment of the Criminal Justice (Release from
Custody) (Special Provisions) Act would assist prison decbngestion

The Act has two sections only The proposal for amendment relates to -
sectxon 1{1)(b). It provides that if the Chief Justice of Nigeria or the Chief Judge of
i a'State is satisfied that a person has been in detentfon awaiting trial

“for a period longer than the maximum period of imprisonment-
‘which the person detained could have served had he beAen convicted
of the offer;ce in respect of which he was de’ﬁained, theChieHuStiCe
~or the Cﬁ':efludge may issue an order of release to the persoh in
charge of the prison and such officer shaH on recei pt ofthe order -
!ease the person na med therein.”

'Considering that about 70 percyént of the prison population in Nigeria consists

of persons in detenti ion await hg trial, the NLRCthoUght‘that some solution may .

s lie in amending section 1(!)(b) to provide for f_e!ease from .cuStody if the detainee
has been in custody for a period equivalent to one-third of the ‘term' of ’

mprisonment prescrlbed for the offence. The reasons for this recommendatlon

- are that: .

(a) maximu:m sentences are very rarely 'mpésed

(b) awaiting trial detainees suffer more | intense hardsth than
convicted detainees; ‘

(c) overstaymg, which seems inevitable sometimes amounts to

15
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e i

compensable unlawful detention;’
(d) detainees are presumed innocent until proved gullty,
(e) possibility that the detainees may be found not guilty;
(f) detainees, even if convicted, might have benefitted from

.. 38
remission of sentence.

~ The Commission’s propofsal was taken to a National Workshop on

“Sentencing and Prison Decongestion Reform” which was held on October 12,

2010. Again, as usual, the Workshop was attended by very eminent participants
and stakeholders. They included, judges, eminent legal practitioners including A
Senior Advocates of Nigeria, pris‘on officers, 'representat;ves of hon—govemmental |
orgamzatrons members of the publ ic and other stakeholders '

" The Commrss on’s recommendat ions were fully discussed, votes were taken

and the outcome is as follows:

Period of Detention : Action to take ~“No. in Favour
% of Maximum Term- " Discharge and Acquit - 20%
13 of Maximum Terﬁirv  Release on Bail ‘ 14%
Y of Maximum Term- D‘ischarge and Acquit - - o 63% |
% of Maximum Term “- Release on Bail - 0%
- 2 Yearsin Dvetention f Discharge and Acquit : 0%
2 Years in Detention Bail . | - 3%

Leave the Law as itis - - ' ‘ 0%

It erl be seen that an overwhe!mmg major ity, 63 per cent of part ipants,

-supported the view that a person in detention awaiting trial shoufd be released,

without any further charge on the same matter, if he has stayed in custody for
one-third of the term of imprisonment prescribed for the offence. This

' recommendatlon was forwarded to the Honourable Attorney- General and

Minister ofJustice in February 2011 for further action.

7 Constitution of the Federal Republrc of Nigeria, 1959 Cap C 23, LFN 2004, s. 35(6)

'_°S Ibid. s. 36(5).

* See Regulatrons 54 and 55 of the Prisons Regulatrons, Cap. P28, LFN 2004.
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| have set out these two examples in full to illustrate the way the
Commission works, the public participatory nature, the amount, quality and
expertise of inputs which go into its recommendations for law reform. In my
opinion these present a ve'r\y solid and sure foundation for the draft bills which

- may ultimately be ‘p'reéented to the National Assembly. for”legislation and makes

its work easier. In addition, of course, it g'ves hope of legislation which is
modern, adequate and capable of meeting the needs of society. | may add that

the Commi ission has its own legal draftsmen and thlS ensures qualitative draft

bills.

6. -,Cooperationbetjween the Nigerian Law Reform Commission, the

National Assembly, Ministries, Departments and Agencies.

An enormous amount of cooperation exists between the National Assembly
and the NLRC. From time to time comm“ittees' of both the Senate and the House
of Representatives sﬂehdfdraft‘, bills to the Commission fdr'commen‘t's.v These =
are circulated to.be fead by all research staff and commissioners. Discussions

‘are hé Id at subsequent mee‘t'ngs of the Commission. Thereafter, the

Commissmn s comments are forwarded to the approprlate commlttee of the
legislature.
These comments are usually incisive and well researched. They may relate .
to aspects of the substance of the Bill, constitijt'onal issues, p'ossible conflict with
stmg legislations, propriety of prescribed penalties, draft ing Sty!e etc. These

‘are aimed at improving the qual ity of the Bill.

In a few cases the.Commission may consider a Bill unnecessary and will

advise accordingly stating its reasons.

In addition to Ath'is,\ the Commission is usually invited to public ‘hearmgs at -

- the National Assembly on Bills previously referred to the Commission and on

some other importéht Bills. T,wo‘ staff of the Commission, a Commissioner and a
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senior law research officer are assigned, on a permanent basis, to attend these
hearings. Reports indicate that their contributions are often very helpful and
well appreciated. A senior research officer in the Commission acts as liaison’
between the National Assemply and the Commission..

~ Occasionally, the NLRC makes direct inputs to proposed legislation by
Ministries, Departments and Agencxes Such proposed leglslat on are sometimes.
referred to the NLRC by MDAs for recommendations, mputs and oversight

generaily.

7. Improvements

" There can be no doubt that there is room for improvement in law reform

. in’puts to the leglslat ive process These can come mainly by improving the work

tools of an LRA and stimulating interest by adequate implementation of its work.

The followlng are some of thedareas where improvement is usuall\/ required.

7.4 Funding .

Qbservatlons show that many LRA’s are underfunded This hampers their
work and affects productivity and the quality of work produced. Adequate )

; fundmg is necessary for a good, up-to-date library which is very essential to the

work of an LRA. It will enable an LRA pay the fees of consultants, experts, and pay .
for the expenses of conducting research, workshops etc. During its very hurried
relocatlon from Lagos to Abuja, the Commlss ion lost many of its books and many

‘others were badly damaged Many of the library bookshelves were also

destroyed. These have not been replaced Consequently, special funding is

" needed to re-equip the library and bring lt up to date. Wlthout a good llbrary the

work ofthe Commission is impaired.

7.2 Staff Recrustment

Legal staff of LRA's should be highly competent and bnillant persons,
hardworking and research oriénted. The office is not one for political patronage.
Because of the nature of the work, staff should be recrulted on merit, otherwise
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incompetent staff will create a burden on competent ones. In Nigei’ia, merit
should override the federal character principle in the recruitment of research

 staff,

7.3 lmpiementatien of Reform Proposals - |

Among recent Reports (with Draft Bills) of the Commission which are

-awaiting implementation are thefollowing:’ .

. Reporton ConsAumer Protection LéWs »(20,07);‘ '

. ‘Report on Family Law (2007).. ‘

Report on the Companies and /-\H|ed Matters Act 1990 (2010)

Review of the Ni igerian Investment Promoti ion Comm ission Act, 2004

(2010). | S S

Repor’t on the Laws Relating to Rape and Other Sexual Offences (2010)

. Amendment of the Criminal Justice (Release from Custody)(Specxa]
Provi 5tons) Act- 2004 (2011) | o ‘ -

e e

oy U1

o~
b

 Some of the Commxss ion’s earlier reports are still awaltmg lmplementatlon
for instance, the Report and Draft Bill on Prrsons (1993). Iam surpnsed to see

“from the files that a Report and Draft Bill on Sentencing was submitted to the o

Attomey -General in December 1981 which has not been lmplemented Yet the
Commlssmn is presently workmg afresh on Gu{delmes for Sentencmg In 1989,

“the then Attorney—General set up a National Committee on Unification and

Reform of the Criminal Laws and Procedure Codes of ngerea under Justice Karibi-

, Whyte The Report of that Committee on a unified penal code has not been.

mp!emented There have been calls for a umﬂed penal code and the NLRC is

presentfy workmg on one.

 Low mplementatlon rate of reform proposals is a feature confronting many -

| LRA's. 40 In Nigeria the Commlssmn is by law bound to send its Report (mc[udmg a

“© gee Sayers, at p. 14 “A common problem is great delay in obtaining a clear Government response.”
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Draft Bill) tothe Attorney*Ge-neral. The Commission has no ha nds in what
- happens thereafter. The low implementation rate of the Commission’s Reports is

qurte worrisome not oniy to the Commission but also to some stakeholders who
inquire about the fate of proposed legrs?at on. It will help the !eglslat ve process if
there is mprovement in the sphere of rmplementatron This observatlon by Lord

Trvine of Lai irg QC in respect ofthe Law Commrssrons of England and Scotland is

-Vrllumrnatlng,

" “Thei mportance and momenturi of law reform must be restored by
enhancmg the status of ‘rhe Commi ssnons and putting in place
arrangements for the rmp[ementa‘tron of the Commissions’
proposals ... No government can, of course, be bound by the .

~proposals of the Comrniss'on‘s or undertake always to implement
them; but. where government disagrees with these independent |

~bodies, demdcracy demands that the reasons for that disagreement
be stated open!y, and be subject to public and Parhamentary ‘
scrutiny.. To put law reform back with a hrgh place on the political

agenda, basic changes as a matter of urgency are essential.”**

A former highly experienced Director in the NLRC{}’,‘?" had obse_ryednthat‘m

”The Attorney- Generat is statutordy bound to submrt Commrssron S
Report to the appropriate legislative autnonty for enactment.*

But experience has shown that thls is not always the case. Non-
mplementa’t on of our Reports is one of thevmajor challenges facing

‘I Law Reform for All, David Bean (ed) p. 28, Blackstone Press Ltd.

2 W.0. Anaekwe, in a paper titled “Research Methodology and Law Reform Process” (at p. 4)

presented at a Trammg Course for Legal Officers of the Ondo State Law Commi ssion in Abuja,
29 November to 2" December 2004. In Australia “Section 37 of the Law Reform Commission Act
requires the Attorney, within ffteen sitting days of receipt of a report from the Commrss:on to lay
that report before both Houses of the Parliament. This section explicitly recognizes that it is the
function of the Parliament to call it to account, but also to consider, and, if appropriate, ultimately
toimplement the recommendations of the Commission,”” See Reforming the Law, Report by
the Senate Standing Committee on Constitutional and Legal Affairs on Processmg Law Reform
Proposals in Australia (1979) p. S.

® (Citing s. 5(6) NLRC Act
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the Commission ... We recommend an amendment of the Act to

compel the Attorney-General to lay the Commission’s Report before
the Federal Executive Council and the Legislative Assembly before

‘the explretlon of 30 days after receipt. This is similar to the Victorian

Law Reform Commission Act 1984 which requires the Attorney —
General to lay the Commission’s Report to the Executive Council and
the Leglslatlve Assembly before the expiration of 14 days after

recer pt.”

"The same writer has commented on some factors militating a_gavinsl:
lmplementatlon She hlghllghts in partrcular loopholes in the foUnd'ng statute”
and states that although the Attorney -General is bound to lay the Commi ss on’s
Report before the approprrate authorlty, '

“... the Aet (The NLRC Act) does not specify any. time [imit within

- which he must do so, or what will happen it he does not do so at all.
1t merely assumes that he will act on the Report ina txmely manner..

This is a’serlous loophole in the Act. Experlences of the Commission
and mdeed some other law reform bodies have shown that absence

of a time- llmlt provision conduces to delayed tabling of the Reportby
‘the Attorney- -General, and which in turn results in delayed or non- |

lmplementat on of faw reform proposals s

, The present Commrssxon is consrdermg some amendment toits enablmg
Act which wrll inter alla authorize it to forward its Report and Draft Bllls to the
National Assembly if no action is taken on them after a reasonable tlme The duty
to modernize the law and keep it up to date cannot be met unless
_implementation is reasonably timeous, in appropr iate cases at least Some fines
in the CAl’\/lA are as low as N10, N25 and N50.* And the fee for inspection of a

“lmplementatlon of Law Reform Proposals: The Nigerian Experience” 1996 Nigerian Law Reform
Journal (NLRJ) 1 at'p.4. Other militating factors mentioned by the writer are the Interest or
enthusiasm {or lack of it) of the Attorney-General in law reform matters, and the absence of
infrastructure or machinery i i the legislature for passing law reform proposals atpp. 6-12.

® See eg ss, 83(4) 85(4 } 4)and 87(3 ) CAMAL
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encourage international cooperation on Law reform.
“Law Reform-Agencies’in the Commonwealthﬂ ‘The NLRC is @ member. Meetings
~are held bi-annually, usually a couple of days before the Commonwealth Law

,d stant

company’s register by a non-member is“N1 or any less sum as the cdmpany may
prescribe for each inspectio n,”* Such provisions require urgent amendment as

has been recommended by the Commxssron

8. Cornmonweaith Association of Law Refo‘rm Agencies (CALRAS)

It may be useful to say s‘emething’ebout the C'om'monwea!th'Association of
Law Reform Agencies (CALRAS). This Association was formed “to foster and
G Membership is open to

Conference and in the'same venue. They proVide opportunity for the discussion
of law reform issues. Papers ere presented and discussed, ideas are exchanged

on 'important issues of law reform.

"~ Michael Sayers General Secretary of CALRAS has observed that ”Over the

o years some LRAs have assrsted other LRAs from time to tlme especra[ly through
bllateral exchange of information‘and views. However, cross-fertilisatio '

between LRAS is not always easy; they are busy, varied and often geograph caHy<
148 ‘ . .

‘There are also Commonwealth regional law reform conferences which -

,_ena‘b!e LRAS ina region to meet and discuss law reform issues and exchange ideas
on common problems. and the way forward. The NLRC has beneﬂtted mmensely

from these conferences

© 5,871 ) CAMA,
7 Michael I Sayers, The Commonwealth Associ ation of Law Reform Agencies {CALRAS).

News[etter March 2008, The Cemmonwee{th At 60 p 1
ag
lbid,, .
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9. Conclusion

| have attempted to demonstrate the importance and usefulness of law

reform to the leglsiatrve process. Our laws must be adequate modern and ab!e

to meet the socral and developr_nental needs ofsocrety. Laws must keep abreast
of the reform needs of society and no one is better suited to ensure this than an
LRA because of its focus, experience and expertlse in that regard Furthermore it

s by statute charged’ wrth that duty. The courts can very occasionally assist in the

law reform process, butthe primary responsibility remains that of the LRA and
the legislature. An LRA cannot unfdertake all the law reform work in a country.
That is neither possible nor advisable. The legislature itself does an enormous

amount of law reform work through private rrrembers’ bills in addition to

executive bills

‘Our National Assembly is to be much commended for Itsvac'tivism inlaw
reform and for a good number of recent and innovative Laws which it has p_assed.
The‘judicfary‘h’as‘afSQedenﬁonstrated activism on the issue of Jocus Stahdfg and
state impuni’cyfO to take a few examp!esvbut 'm some cases like Amaechiv -
Independent Nati ona! Electoral Commrssron ' this has tended to r'aise more
problems than it sought to solve. This underscores the imperatives of law reform ‘

‘through the (egrslature which rdeally is best suited to perform the functlon of

law-ma kmg n a democratic society.

Thanktyou.

Adesanya v President of Nrgena (198158.C. 112.
0 Military Governor of Lagos State v Chief Ojukwu [1986] 1 NWLR {pt. 18) 621

. The Supreme Court held that it is the political party and not the candidate that wins a

. governorship electioin. This appears to be in conflict with s, 177 of the Constitution which -
envisages that a candidate must possess prescribed qualification to stand for election on-
the platform‘of a political party. A correct reading of the Constitution is that both the
candidate and his po rtrca! party jointly wm or loose an eiectron One of them standmg -
alone cannot win. :
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