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NATURE AND CLASSIFICATION OF POWERS OF THE NIGERIAN LEGISLATURE

I. NATURE OF THE NIGERIAN LEGISLATURE

The Constitution of the Federal Republic of Nigeria 1999 (as amended) provides for Nigeria a Legislature comprising the National Assembly which consists of the Senate and the House of Representatives at the Federal Level and a House of Assembly at the State Level.  This means, therefore, that whereas at the Federal Level the legislature is bicameral at the State level it is unicameral.  

It is apposite to emphasise the point that under the current Constitution Nigeria operates a Presidential system.  This, in fact, has been so since under the 1979 Constitution.  Under the 1960 Republican Constitution and the 1963 Federal Constitution, Nigeria operated a Parliamentary system.  As a result of the failure of the Parliamentary system Nigeria opted for a Presidential system of government under the 1979 Constitution.  This was maintained in the 1989 Constitution which was really never proclaimed and operative until the 1999 Constitution came into being.

There are segments of the Nigerian society that have continuously expressed a preference for and desire for a return to the Parliamentary system.  This is particularly prevalent among the older generation who, in my opinion, simply have a nostalgia for and romanticise about the Parliamentary system.  One of the fundamental features of the Parliamentary system as we had it until January 1966 is that the Legislature and Executive are fused, as Ministers are, at the same time, serving members of Parliament.  This is not the case now.
  When therefore, members of the National Assembly and House of Assembly refer to their legislative Houses as “Parliament” and to themselves as “Parliamentarians” – and this has become the norm – it should clearly be understood that these expressions are used loosely.  I am glad that the organisers of this Training Workshop have asked me to speak on the Powers of the “Nigerian Legislature” not “Parliament” and this is commendable.

II. THE NATURE OF LEGISLATIVE POWER

Black’s Law Dictionary
 defines ‘power’ inter alia as – 

“The legal right or authorisation to act or not to act; a person’s or organisation’s ability to alter, by an act of will the rights, duties, liabilities or other legal relations, either of that person or of another . . .” 

“A power is the capacity to change a legal relationship.” 

It also defines “congressional power” as – 

“The authority vested in the U.S. Senate and House of Representatives to enact laws and take constitutionally permitted actions.”

This definition derives from Article I of the US Constitution which is analogous to section 4 of the Nigerian Constitution.

There are different types of powers and these include “executive powers” vested in the President and Governors by section 5 of the Constitution and “judicial powers” vested in Federal and State Courts by section 6.  However, this paper will restrict itself to legislative powers.
III. THE SOURCE OF LEGISLATIVE POWERS IN NIGERIA

Legislative power in Nigeria is vested in the legislative Houses recognised and established by section 4 of the Constitution, that is, the National Assembly (Senate and House of Representatives) and the State Houses of Assembly.

The National Assembly is vested with power to make laws for the peace, order and good governance of the federation or any part thereof with respect to any matter included in the Exclusive Legislative List.  The power of the National Assembly to make laws in respect of any matter on the Exclusive Legislative List is to be exercised to the exclusion of Houses of Assembly of the States.

The National Assembly has additional power to legislate on any matter on the Concurrent Legislative List to the extent prescribed in the second column in the Concurrent List.  It can also legislate on any matter with respect to which it is empowered to make laws in accordance with the provisions of the Constitution.

The House of Assembly of a state is vested with power to make laws for the peace, order and good governance of the State or any part thereof with respect to – 

(a) Any matter not included in the Exclusive Legislative List;

(b) Any matter on the Concurrent List not reserved for the National Assembly; and

(c) Any other matter with respect to which it is empowered to make law by the provisions of the Constitution.

If any law enacted by the House of Assembly of a State is inconsistent with any law validly passed by the National Assembly, the Act of the National Assembly shall prevail and the state law shall be void to the extent of its inconsistency with the Act of the National Assembly.

To ensure checks and balances and to protect the principles of separation of powers the constitution provides that the exercise of Legislative Power of the National Assembly and the House of Assembly of the States shall be subject to the jurisdiction of the courts of law and judicial tribunals established by law.  To this end the National Assembly or a House of Assembly shall not enact any law that ousts or purports to oust the jurisdiction of a court of law or a judicial tribunal established by law.

This is a very important constitutional restraint on the legislature in order to safeguard the courts from political pressure and interference as well as preserve the independence of the judiciary.  It is in contradistinction to the pervasive exercise of legislative powers under military rule to oust the jurisdiction of the courts, thereby putting Decrees, Edicts and executive or administrative action deriving therefrom, beyond judicial review.  This Constitutional provision which maintains the integrity of the courts and their independence is salutary. It ensures that judicial powers are exercised untrammelled, unhindered and unconstrained by the exercise of legislative power.

The corollary to this is that the judiciary should, in the same spirit, respect the integrity and independence of the legislature by avoiding any action which trammels, hinders or constrains the exercise of legislative power.  It is in this context that one feels deep concern over rampant orders of courts that seek to stop the legislatures from doing their work.  Just as the legislature cannot oust the jurisdiction of the courts, the courts must likewise refrain from any action or decision that has the effect or is capable of having the effect of “ousting” the jurisdiction of the legislature by stopping them from carrying out their legitimate function.

Rather than, for instance, stopping the legislature from passing a particular law or exercising a particular function, the proper course for the court to take is to subject the legislation, resolution, decision or action to judicial review and decide whether or not it is constitutional, legal or illegal, valid or null and void.  This way it will avoid any accusation of attempting to “oust” the exercise of legislative power.

Also, the courts must refrain from usurping the powers of the legislature to make law.  The duty of the courts is to interpret the law, not to make law or engage in what Onalaja JCA has described as “judicial legislation.”
  Under the guise of “judicial activism” some judges have gone beyond their function to encroach into the arena of judicial law-making.  While this may appear convenient and popular in the short term it ultimately creates confusion in our laws and does more harm than good in the long run.
  A clear example is the Supreme Court decision in the case of Amaechi v. INEC
  where it stated – 

“A good or bad candidate may enhance or diminish the prospects of his party in winning but at the end of the day, it is the party that wins or loses an election.”

This is contrary to the clear provisions of the Constitution, specifically sections 131, 133 (election of President) and sections 177 and 179 (election of Governor)

In the exercise of their legislative power, the National Assembly or House of Assembly cannot enact a law that has a retroactive effect.  However, this prohibition relates only to a criminal offence and has no application to retroactive legislation in civil matters.
IV. CLASSIFICATION OF LEGISLATIVE POWERS

A classification of the powers of the legislature, to this writer’s knowledge, does not exist in the available literature.  What we have instead is an itemisation of the powers of the legislature.  These have been well documented in two publications by the National Assembly.
  For the purpose of this paper, Legislative Power can be classified into two broad categories – Procedural and Substantive.  While the Substantive refers to the specific powers themselves, the Procedural refers to steps for having the powers exercised, that is to say, the mode and conditions for the application of those powers.

Procedural Powers
Based on the above classifications the Procedural Powers of the Nigerian Legislature rest on a number of Constitutional provisions.  The most important of these is section 60 of the Constitution.  It provides that subject to the provisions of the Constitution the Senate or House of Representatives shall have the power to regulate its own procedure including the procedure for summoning and recess of the House.  The equivalent provision for the House of Assembly of the States is section 101.

The Senate or House of Representatives has power also to appoint a committee of its members to carry out any legislative function that would be better regulated or managed by means of such committee and may by resolution, regulation or otherwise as it thinks fit, delegate any of its functions to such a committee (s.62; s.103 for House of Assembly).

In a similar vein and flowing from section 60 each legislative House can make its Standing Rules, including procedure for its executive sessions, ratification of treaties, confirmation of appointments, proclamation of a State of Emergency, etc.

Substantive Powers

From the point of view of public perception of the legislative process and functions the exercise of the substantive powers of the Nigerian legislature are much more important and better appreciated.  This is to be expected; afterall, substance always takes precedence over form.  The substantive powers can, for convenience, be classified and discussed under the following headings – 

1. Power to make laws;

2. Power of Appropriation (Power of the Purse);

3. Power to make resolutions;

4. Power of oversight;

5. Power of removal; and

6. Shared Powers

(1) 
Power to Make Laws
Students of British Constitution are taught that there is nothing the British Parliament cannot do except make a man a woman.  This description reflects the enormity of the powers of the British Parliament to legislate on any subject.  In Nigeria, however, as we have seen, legislative power is circumscribed within Constitutional limits set out in the Legislative Lists; i.e. the Exclusive List and the Concurrent List.  Anything outside this is residual matter falling within the legislative competence of the House of Assembly.

Items 60, 67 and 68 of the Exclusive List have been construed to confer on the National Assembly extensive legislative powers beyond those expressly specified in the Constitution.

They provide – 

“60 The establishment and regulation of authorities for the Federation or any part, thereof – 

(a) to promote and enforce the observance of the Fundamental Objectives and Directive Principles contained in this Constitution. 

67.  Any other matter with respect to which the National Assembly has power to make laws, in accordance with the provisions of this Constitution, and

68.  Any matter incidental or supplementary to any matter mentioned elsewhere in this list.”

These items, read in conjunction with the Fundamental Objectives and Directive Principles of State Policy which enjoins the state to abolish all corrupt practices and abuse of power (s.15(5)), provided justification for the National Assembly to enact the Corrupt Practices and Other Related Offences Act 2000 – even though crimes generally, strictly speaking, being on the residual list, fall within the legislative competence of the States.  An attempt to question the competence of the National Assembly to make this law failed when the Supreme Court held in A-G of Ondo State v. A-G of the Federation
 that it was constitutional and valid.

The power to make law is exercised by means of bills passed by both the Senate and the House of Representatives and thereafter, assented to by the President.  Bills passed by the House of Assembly of a State require the assent of the Governor.  The requirements for first reading, second reading, committal to committee and third reading are broadly similar both for the States and the National Assembly.

When a bill is presented to the President or Governor for assent, he must within 30 days signify that he assents or that he withholds his assent.  Withholding of assent amounts to a veto.  The National Assembly or House of Assembly has power to override the veto if the bill is passed again “by each House by a two-thirds majority.”   The bill thereafter becomes law and the assent of the President (or Governor) will no longer be required.

There is controversy as to whether the two-thirds majority is of the total number of members of the Senate or House or the total number of members present and voting.  The proper view should be two-thirds of the total number of members.  Short of this reasoning it would mean that, having formed a quorum with one-third of its entire members, a two-thirds majority of this can override the President’s or Governor’s veto.  The essence of a veto override is to indicate that the wishes of vast section of Nigeria or the State, through their representatives should prevail over that of the President or Governor.

(2)  
Power of Appropriation (Power of the Purse)
Section 80 of the Constitution establishes a Consolidated Revenue Fund of the Federation into which must be paid all revenues or money raised or received by the Federation other than those authorised by an Act of the National Assembly to be paid into any other fund for a specific purpose.  Except for withdrawals to meet expenditure charged upon the fund by the Constitution no money shall be withdrawn from the Consolidated Revenue Fund unless it is authorised by an Appropriation Act or Supplementary Appropriation Act passed by the National Assembly.  No withdrawal from any other public fund of the Federation can be made except authorised by an Act of the National Assembly and in the manner prescribed by the National Assembly.

Section 81 requires the President to prepare and lay before each House of the National Assembly in each financial year estimates of revenue and expenditure of the Federation for the next following financial year.

While it is the responsibility of the President to prepare the budget estimates the Constitution makes it clear that the final say resides or should reside in the National Assembly who alone can authorise the Budget by an Appropriation Act or Supplementary Appropriation Act, if any.

Except to the extent authorised by the Appropriation Act or otherwise provided for in the Constitution, no withdrawal can be made from the Consolidated Revenue Fund of the Federation or other public fund of the Federation.
   The power of Appropriation is a very potent power and a veritable tool in the hands of legislators to make democracy work for the people of the various constituencies that they represent, hence it is regarded as the “Power of the Purse.”
  Historically, this power evolved as a bulwark of Anglo-Saxon democracy.  After centuries of struggle between the British Parliament and the Monarchy, the former gained control over the raising of taxes and the spending of money so raised.  The rationale for this is that – 

“The sword and the purse are not to be given to the same member . . .   the sword is in the hands of the British King.  The purse is in the hands of Parliament.  It is so in America, as far as that analogy can exist . . .” The purse is in the hands of the representatives of the people.  They have the appropriation of all monies.”

The above is true of the Nigerian Legislature.  To underscore the strength of number even among legislators the Constitution not only provides for a different procedure for the passage of a Money Bill or Appropriation Act but also provides that where the Finance Committee of both Houses fails to harmonise differences in the Money Bill, the Bill will be presented to a Joint Sitting of both Houses.
  With a numeral superiority of 360 to 109 the House version is at an advantage over the Senate version and stands a better chance of being passed at the Joint Sitting.
(3)  
Power to Make Resolutions
Whereas the primary function of law-makers is to make laws (and this is done by means of bills – ordinary bills and money bills) legislative power can also be exercised by means of a resolution.  Resolutions may be binding or non-binding.  The effect of resolutions recently became a subject of national controversy sparked-off by statements made by the Hon. Minister of Information and Orientation, Mr. Labaran Maku, when he reportedly stated that resolutions of the National Assembly are not binding on the President.  The response by some members of the leadership of the National Assembly to the effect that it was not the business of the Hon. Minister to lecture the National Assembly on how to do its work as well as comments from sections of the public tended to support the Hon. Minister’s assertion that resolutions can never be binding but this is incorrect.

The Constitution itself, having set out in Schedule 2 Parts I and II; the Exclusive and Concurrent Legislative Lists, proceeds to provide in Part III of the same Schedule as follows
 – 

“Where by this schedule the National Assembly is required to designate any matter or thing or make a declaration, it may do so either by an Act of the National Assembly or by a resolution passed by both Houses of the National Assembly (my emphasis).

It is obvious from this that in appropriate cases a resolution passed by the National Assembly can be as valid and effective as an Act of the National Assembly.  For instance, whereas Federal roads are designated by the Federal Highways Act,
 a resolution of the National Assembly designating a road as a Federal road is as good as an Act of the National Assembly for this purpose.

No similar provision exists in the Constitution with respect to a House of Assembly.  In the interest of good Legislature – Executive relationship a resolution of the National Assembly or a House of Assembly should not be lightly disregarded or ignored by the President or the Governor of the State.

It is beyond contention that resolutions passed pursuant to the provisions of the Constitution such as those for the confirmation of appointments, removal of elected officers and extending the tenure of the President and Governor in times of war are binding.  [S.135(3) and 180(3)].
(4)  
Power of Oversight
Section 88 of the Constitution empowers each House of the National Assembly to – 

“direct or cause to be directed an investigation into:

(a) Any matter or thing with respect to which it has power to make laws; and

(b) The conduct of affairs of any person, authority, ministry or government department charged, or intended to be charged, with the duty or responsibility for:

(i) Executing or administering laws enacted by the National Assembly; and

(ii) Disbursing or administering moneys appropriated or to be appropriated by the National Assembly.”

While the exercise of this power may not be without flaws, given allegations that some legislators use it as an opportunity to seek gratification and to settle scores, there is no doubt that, by and large, its exercise has met the purposes of making laws where there is a lacuna in existing legislation and exposing corruption, inefficiency and waste in the execution or administration of laws, including disbursement of funds appropriated by the National Assembly.

Apart from their oversight of local government councils most Houses of Assembly have yet to convince the public that they have the will to exercise their constitutional powers to rein in on the excesses of their Governors and their executive.  This is one of the unfortunate outcomes of the over bearing tendencies of some Governors which have robbed their legislators of the courage and independence to exercise the full compliments and plenitude of their powers under the Constitution.
(5)  
Power of Removal
Section 143 empowers the National Assembly to remove a President or Vice President from office on grounds of “gross misconduct.”  Similarly, the House of Assembly of a State can remove a Governor or Deputy Governor from office for the same reason (s.188).  It defines gross misconduct to mean  – 

“a grave violation or breach of the provisions of this Constitution or a misconduct of such a nature as amounts in the opinion of the National Assembly to be gross misconduct.” (My emphasis).

In effect, in determining whether or not a misconduct or infraction amounts to a gross misconduct it is the prerogative of the members to decide and their opinion alone matters.  Provided the procedural requirements for the presentation of the petition, investigation and report to the House are complied with nobody, not even a court of law, can question the proceedings or determination of the members.

Likewise, the President or Deputy President of the Senate, Speaker or Deputy Speaker of the House of Representatives can be removed from office by a resolution of the Senate or House of Representatives, as the case may be,  by the votes of not less than two-thirds majority of the members of that House (s.50).  A Speaker or Deputy Speaker of a House of Assembly can in the same way be removed from office [s.92(2)(c)].

It is instructive to note that the word “impeachment” is not used anywhere in our Constitution.  For this reason, the use of that expression to describe the removal of an elected officer by the Nigerian legislature is inappropriate and misplaced.

(6)  
Shared Powers of the Nigerian Legislature
(a) Powers Shared with the Executive

Aside from powers exercisable exclusively by it the legislature shares or exercises some of its powers jointly with the Executive.

Notable among these are –

i. Confirmation of Appointments

The appointment of certain categories of executive and judicial officers by the President is not complete until such appointment is confirmed by the Senate.  These include, Ministers, Chairmen and members of certain Federal Executive Bodies, the Chief Justice of Nigeria, Justices of the Supreme Court and Heads of Federal Courts.

Similarly, appointment of Commissioners and other Statutory appointments as well as the Chief Judge and Heads of State Courts are subject to confirmation by the House of Assembly of the State.

ii. Removal of certain Officers

Just as the appointment of persons referred to above is subject to Senate and House of Assembly confirmation, as they case may be, removal of certain officers is likewise subject to confirmation or approval by a two-third majority of the members of the Senate or House.

iii. Proclamation of State of Emergency
The Constitution vests in the President the power to issue a proclamation of a State of Emergency in the Federation or any part thereof.  However, copies of the Proclamation instrument including the details of the emergency must be forwarded to the President of the Senate and the Speaker of the House of Representatives each of whom must promptly convene a meeting of the Senate or House to consider the situation and decide whether or not to pass a resolution approving the Proclamation.  If within 2 days when the National assembly is in session or within 10 days when not in session, the proclamation is not approved by a resolution supported by a two-thirds majority of all the members of each House of the National Assembly, the Proclamation will lapse.

(b) Power Shared with House of Assembly of the State

Some legislative powers are shared between the National Assembly and the Houses of Assembly, meaning that the legislative process is not complete even if concluded at the National Assembly, unless the process is also concluded by the House of Assembly of the States and vice versa.  Examples of these are – 

i. 
An Act of National assembly for the purpose of creating a new state, boundary adjustment and amendment or alteration of the Constitution.  Further more, although the Constitution vests in the House of Assembly of a State the power to create new Local Government the House must, after creating the Local Government Area, make adequate returns to each House of the National Assembly.  The process of local government creation is incomplete and the new local governments remain “inchoate” until an Act of the National Assembly is passed making consequential provisions with respect to the names and headquarters of the new local government area (or State) to section 3 of the Constitution and Parts I and II of the First Schedule to the Constitution.

ii. 
An Act of the National Assembly for the purpose of amending or altering the Constitution cannot come into effect unless the proposed amendments are approved by resolution of the House of Assembly of not less than two-thirds of the States of the Federation.

It is my opinion that by the provisions of section 9 the power to amend the Constitution is one shared between the National Assembly and the Houses of Assembly of the States which does not require the assent of the President, despite a Federal High Court decision to the contrary.  To argue otherwise would mean (among other reasons) that the President would be inter-meddling in a legislative process involving the House of Assembly of the States which would be an anomaly and quite untenable.

V. CONCLUSION
Let me conclude by expressing my gratitude to NILS for inviting me to present a paper at this Training Workshop.  This sort of training will definitely enhance institutional capacity amongst our legislators.  To be effective, a legislator should have a sound understanding of the nature and categories of legislative powers.  As we have seen, at the National Assembly some powers are peculiar to the Senate while others are exercised jointly by both Houses of the National Assembly.  Others are reserved for and exercised by the House of Assembly of the States.  Yet some powers are shared between the National Assembly and the Houses of Assembly and even between the legislature and the executive.

It is in the interest of our democracy that the different arms of government at the various tiers of our federation understand and respect the power allocation in our Constitution.  There is the need to clarify roles and functions so as to avoid acrimony and needless political tension.

The business of legislation involves some degree of technicality and the use of technical language.  For this reason the language and terminologies used by legislators should as much as possible be clear, precise, exact, unequivocal and incontrovertible.  It must be in tune with and reflect the correct legal and constitutional provisions.  Legislative skills do not come naturally; they are acquired through constant training and retraining.  With the current high turn-over rate in the National Assembly and Houses of Assembly the attrition of skilled and experienced legislators will, sadly continue.  This should engage the attention of the political leadership across the nation’s political parties.

Thank you for your audience.
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