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various persons thercafter set out. Subsection (+) creates an
offence if any person fails to comply with the scction. There
was no evidence before the court below as to whether there
was, or was not, a preseription, as defined by section 32(1),
for the supply of these puisons. It is clear frem the judgment
of the Chicf Magistrate that he vegarded the onus of proof
that the contract for the »+ ply of the poisons was illegal as
being on the appcllant and that he had failed io discharge
that onus. This s the issue before us now. Was the Chiet
Magistrate right in finding that the onus was upon the
appellant to prove that there was no preseription or was the
onus upon the iespondent to prove that there was a
prescription?

In ouwr view the onus was upon the appellant to prove that
there was no prescription and the learned Chief Magistrate
was right in finding that, as he had not discharged that onus,
there was no proot that the contract was illegal. The
respondeut is a qualified chemist and druggist and there is no
suggestion that he was not a person licensed to “import, mix,
compound, prepare, dispense and sell drugs and poisons™;
section 14 of the Pharmacy Ordinance refers. The contract
between the appellant and the respondent for the supply of
these poisons was, in our view, a legal contract. It was,
however, one which could be performed illegally—that is,
by supplyivg the drugs without a prescription. The contract
was not on the face of it illegal. We quote from Chitty on
Contracts, 21st Edition, volusie 1, at page 467, paragraph
89+—

‘... the presumption of Tavisin favour of the lega'itr cf
a contiav:: and therefore, 1t it e reasonably suscepiible of two
meanings or two modes ol performance, one legal and the
other not, that interpretation i3 to be put upen it which will
support it and give it operation; and it lics upon the party
attempting to set aside a transaction for illegality to prove it.”

In The Hire Purchuse Furnishing  Company  Limited
v. Richens and anor. (1887) 20 (3.1B.D. 387, Bowen L.J. said
at page 389 —

“IPhere 18 a broad prineiple that where a defendant is
attempting to sct aside a transaction for itlegality, and the facts
connected with it are cqually consistent with the transaction
being legal or illegal, it lics on the defendant to prove the
illegality. ‘The law presumes against illegality. The principle is
... that no person shall in the absence of eriminative prool he
supposed to have committed i violation of the eriminal law,
whether maolon o se or maiwn: probibition, and that this

Tarria T aw Reports 1962

o holds in all civil and other proceedings for
urpose oviginated, and whether the gl’,l,llt of the
; in question directly or collaterally. . .. .

‘hink that section 141 of the Evidence Ordinance
ppellant, That section siates--

Lany fact is especially within the kno_\\flc;;’tg\f of any
Iurden of proving that fact is upon hun. .
mt, to whom the peiss s were supplicd, was n
1s good a position to prove that there was no
—if that were, in fact, so—as the respondent.

1sons which we have given we dismiss the appeal.
1@ respondent ten guineas costs.

Appeal dismissed.

Agbakoba
.
C. C. Mcka
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[Tigh Court (Iturley, C.J.)-—Junc 2, 1961}
[Makurdi-——Criminal Causc No. JD/15C/1901]

¢

Evidence— confession - s ciement  to  policc—uncautioned
statement—inducement—statement — “obtained” by police
constable—accused “agreeing” to make statcment.

After he had been apprehended the accused made a statement to a police
constable. "The statement was fendered in evidenee at the trial s 2 confessinn.
Giving evidence, the constable said he had “obtained” the statement from
the accused, who had “agreed” to make it. It was not shown that the

~eseribed caution had been administered.

11eld: There were strong indications that the accused had been induced
to make the statement, and there was no satisfactory cvidence that
it was voluntary.
The statement was excluded from the evidence.
(Editorial Note.—Sce Criminal Procedure (Statements to Police Officers)
Rules, 1960, for the prescribed caution).
CriMmINaL T'RIAL .
Nasir, Senior Crown Counsel, for the Crown;
Shatola for the accused.

Hurley, C.J., after summarising the evidence, continued:
Later the accused madc a statement to the police. This also is
madmissible in evidence. The police constable who took the
statement spoke of “obtaining” it from the accused, and he
says that “after caution” the accused “‘agreed” to make the
statement. A\ statement must be voluntary if it is to be used
wevidence againgt the persoa who makes it. Wha o policens n
speaks of obtaining a statement from a suspect, there is a
sugygestion that he has been trving to get the statement out of
the suspecet, or that he wanted the suspect to make it. It is
nonc of u policeman’s business to get a suspect to make a
statement; his sole duty is to give the suspect an opportunity of
making once if he wishes, first making sure that the suspect
understands that he need not say anything unless he wants to,
and that he understands that anvthing he savs may be used in
evidence at his trial. Tf a policeman goes bevond that and
scts out to “obtam™ a statanent, 1t will appear very likely
that he has let the suspect know that he wants him to make
the statement. That is somcething that would tend to induce
the suspect to speak, so that he would not be speaking of his
own free will or veluntavily. Again. when a policarnan tells
me that the suspeet “agreed™ o make a statement, that too
sngoests that hie asked the suspect to make it o1 let him see

a1 v Reoeorrs 1962

© to make it. In the evidence of the constable
here were strong indicatons that the accused
ced to make the statement, so that 1t was not
should not be admitted in evidence, Since it
the constable, though he said he cautioned the
1 in fact notdea of the proper way of croning
¢ words to be used i doing so, Uicre was no
vidence that the satement was voluntary.
was excluded frov the evidence.

Regina

v.
Kwaghbo

Hurley, C.).




GODWIN OGBU @. COMMISSIONER OF POLICE

[C\ (Hurley, C.J., and Holden, J.)—Jume 21, 1961]
[Kaduna-—Criminal Appeal No. Z[17CA/1961]

Criminal — laze —unluicful possession-—thing  reasonabl,
suspected of having been stolen—existence of grounds of suspicion
at time of charge— Criminal Code, Cap. 42 of the Laws of the
Federation of Nigeria, s. 430(1).

~Ou the trial ol a charge oi's.ela Tl prssession, there must be evidence
of the existence, at th_c time when the charge was made against the accused, of
reasonable grounds for suspecting that the articles found in his possession
were stolen or unlawfully obtained.
"l‘_hcrcf(?rc, where therc was no cvidence that any such grounds of
cusprelon existed at the time when the aceused was brought to court and his
plea taken,

Held, on appeal, that any grounds of suspicion which came into existence
after that time were irrelevant, and the conviction could not be supported
having regard to the evidence.

(Editorial Note.—s. 430(1) of the Criminal Procedure Code has b
replaced by s. 319A of the Penal Code). o © s e
Case referred to:

Ayanshina v. Commissioner of Police, 13 W.A.C.A. 260 at p. 261, applied.
CRIMINAL APPEAL

Gaji, for the appellant ;

Ogbole, Crown Counsel, for the respondetst,
. Hurley, C.J., delivering the judgment of the Court: This
18 an appeal against a conviction wnder sertion F300TY of the
Criminai Code, on charge alleging tha. the appeihﬁlt on 4th
January, 1960, had in his possession a sewing machine and a
leather handbag reasonably suspeeted to have been stolen or
unlawfully obtained and that “vou cannot give account of how
you came by it”. "I'he appeal has been argued on the ground
(tjl\*{?(glcﬂlcce:]udgmcn_t caniot be supported having regard to the

The hearing began in January, 1961, the appellant having
been on bail meantime. The evidence was that the sewing
machine and the handbag were found by the police in the
appellant’s possession at the place in Kaduna where he lived
when it was searched under a warrang, as a result of information
received. The appellant did not deny possession. A coat and a
pair of spectacles were also found in the scarch, but these do
not apperr to have bocs made the subject of charge, The
appellant made a statement o the nalice in which he gﬁud that

Vo ;‘\“ - A . P o1 h . N T ]
Lo vovshr the handhag at Enueu for LR from one Daniel
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whose address he did not know but who used to stay
m in Kaduna. He had a receipt, but it was with his
who was on leave. The coat and spectacles were
[ to him for a loan by a clerk in Kaduna whose work-
he appellant knew. i sewing machine had been
| to the appalant for a loan of £7 by onc David Ekpa
wonths before it was found. 'T'he appcllant’s brother
had collected the machine from David. David had
to redeem it. 'L'he appeiiunt did not mention Nwodo
1king this statement. One of the constables who had
d the appellan’s premises gave evidence and said -
: appellant had told him the handbag had been pledged
(not sold to him). This witness also said that enquiries
he borrower were made at Kano (not Enugu) without

1at was the whole of the prosecution evidence. The
nt, who appeared in person, gave evidence and called
ss. The appellant said he had got the handbag from
wankwo Ogbodo (not Daniel Chuku) in 1957. He
ed a receipt from Nwankwo Ogbodo. He said the
machine had been pledged to him by Peter Nwodo
wvid Ekpa). He said he had named both these persons to
ice when he was making his statement, but the police
not record the names. His witness, Eric Odo, said he
:n present when David Ekpa and Peter Nwodo brought
chine to the appellant and the appellant lent Peter
A£17 (not £7).

e learned trial magistratc’s notes of judgment were
ws: “l find the accused’s aititude throughout has heen
lictory and evasive. I amn totally unconvinced by his
s. I find the charge under section 430(1) C.C. Cap. 42

om this it appears that the appellant did not give an
t to the satisfaction of the trial court as to how Le came
- ndbag and the sewing machine. But to bring the
toin section +30(1) in the first place, and to make him
table for the articles, it was necessary to prove the
ce of reasouable grounds for suspecting that they were
or untawfully obtained. And it was necessary to prove
ch grounds of suspicion existed at the time when the

wuas made against the appellant: Ayanshina o.
ssionter of Police 13 W.ALCLA. 260 at page 261. The
01 this case was made, at the latest, when the appellant
wght to covrt and his plea taken in March, 1960, Any
s of susoicion that came into existence aftes ihat time,

G. Oubu
v.
C.of P.

Hurley, \‘ i
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for example any insufficicncey or inconsistencics in  the
explanation the appellant gave in court, or any evasivencss
in his attitude in court, were irrelevant for the purpose of
making him accountable to the court for his possession of the
articles, for they were not grounds of suspicion that existed at
the time when he was charged. .\ man 1s not to be brought
to court to he made eriminally accountable for property in his
possession on the ground merely that he cannot give the
court clear and positive proof of how he got it. To establish
that the articles were reasonably suspected of having been
stolen or unlawfully obtained, th prosccution nad only it
own evidence to rely on in this case.

Learned Crown Counsel submits that there was cvidence
of reasonable grounds of suspicion in the prosecution evidence
that the appellant’s premises were scarched on information
received. That was not evidence of any grounds of suspicion
at all, much less evidence of reasonable grounds. T'he grounds
of the suspicions which the police presumably entertained
were not given. To allow the prosccution to establish their
case on the basis of police suspicions grounded on undiscloscd
facts would amount to leaving an cssential part of the casc
to be decided by the police and not by the court.

The rest of the prosccution evidence discloses no grounds
of suspicion cither. The articles themselves were not such,
or were not showa to be such, as to make their possession by
the appcllant suspicious. The appellant’s account given to
the police of how hic came by the articles was not disproved by
any prosccution cvidence. It was not contradictory for woe
cannot ree aiy substantial contradicden i the evidence that
the appellant said the handbag was a pledge, following which
enquiries were made at Kano. 1t was not an unlikely account,
and the fact that it mentioned persons whom the appellant
could not immedirtely trace did not necessarily make it an
cvasive onc. '

The conviction cannot be supported baving regard to the
evidence, and the appeal is allowed.

Appeal alloreed.

COMMISSIONER OF POLICE
s D[, and J. P. Smith, Ag. J)—

August 29, 1961] o

inal Appeal No. JD FOCA[TI61 \
re—jurisdiction magistiate of the first
. not under Penal Code—offence under;
e puntshable with more_than five years
i Code, s. 116(1); Criminal Diocedure

istrate of the fust grade—offence under

1).

- ¢ 30th September, 1960, the powers ofa
vf‘gi%csznder lawspothcr than the Penal Code are
sinal Procedure Code, and conscquently a magis-
g preciuded by s. 13(2)(D) of the latter Code }fr'om
. with imprisonment for more than five 31?(1r§1
or s, 116(1) of the Criminal Code which aliows
irteen years.

VIagistrates’ Courts (Northern Re:gign) Law, 1955,
ict Courts Law, 1960, s. 92; Criminal Procedure
ad Criminal Procedure Code, ss. 4, 5, 6 and 13.)

seltant;
1 Counsel, for the respondent.
1., delivering the judgment of the Court:
uba Ardo appeared for the respondent,
ke appellant. The appeal § s against 2 con-
5y the Magistrate Grade for an offence
of the Criminal Code Ordinance. It 1s
1t the alleged offence was committed on
j, that the arrest, it any, took placc atter
e the trial took place in January, 1961,
porfant 1o noic these dates because the
“ode Law came into force in Northern
~mber, 1960, so that this Law governcd
cots of cascs heard after this date though
yverning offences committed before that
Jon the law applicable at the date of the
ence
f appeal were originally filed of which
LNUL o A ad AU by COUIISCI for th(f zlpp(-iﬂﬂnt; :lrppllca‘tlon
wis nade to the Court o file a fresh ground vat or imge and
leave t6 do s0 wea cranted. This new ground we numbeiod
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No. 4. This fourth ground of appeal was to the effect that the
trial was a nullity, in that the learned trial magistrate had no
jurisdiction to try an offence contrary to section 116(1) of the
Criminal Code. We propose to consider submissions on this
ground first since it goes to the very foundations of the trial.

As o result of the legal churges we have mentioned,
introduced on 30th September, 1960, in a case with this
chronological bazl c-ound thie trial court was bound 1o usc the
new procedt. v i ut to apply it to an offence laid under the
criminal code in force at the time of the commission of "the
offence. To consider now the sulunis:iaas of counsel for the
appellant, we weie reminded that the Criminal Procedure Code
Law goes also o the establishment and jurisdiction of the
various courts cstablished in Northern Nigeria with criminal
jurisdiction. Counsel then pointed out that the trial magistrate
was a magistrate Grade I and this was apparent from the
record. Now scction 13 of the Criminal Procedure Code lays
down the jurisdiction of the varying degrees of criminal courts,
and section 13(2)(b) of this law which we quote lays down the
jurisdiction of a magistrate of the first grade in trying an
offence under a law other than the Penal Code. Counsel
submitted that the Criminal Code Ordinance was such a law,
and then referred us to section 116 of that Code, for which the
maximum punishment prescribed is fourtcen years’ imprison-
ment. Counse!l went on to point out that before 30th
September, 1960, a person charged under this section, which
made the offencc a fclony, had a right of election of summary
trial, but that after this date no such right existed under the
Criminal Procedure Code which prescribed jurisdiction in a
differeat mannc:.

By this argument counsel submitted that the trial magis-
trate had, after 30th Septeinber, no jurisdiction to try a charge
laid under section 116, Criminal Code. In his reply counsel for
the respondent argucd that the Criminal Procedure Code did
not deprive the magistrate of his power to try an offence
against section 116 of the Criminal Code, and that the
provisions of the two enactments werce not in conflict.

We accept the arguments of counscl for the appellant,
which tn our view represent an accurate statement of the law
governing these particular circumstances; namely, that accused
was charged under a law other than the Penal Code, namely
the Criminal Code; that the magistrate could only draw his
jurisdiction from scction 13(2)(h) of the Criminal Proccdure
Code; that the alleged oflence was punishable for a term which
might exceed five years; and that ihrofore the trial magistrate

P - 1947,
gz oNECGERLA L -%: ReremT? S 36

Tpdeed we think that on the facts:
the only course open to the ma‘glstratuv
ke a preliminory chquiry under the new
- with other natters

no jurisdiction.
anding this trial

have been to ta y ¢
Ehure. (The judgment then dealt
;g on the appeat, and concluded: —)

We must thareiore hold‘t
strate Grade 1 ending the
January 1961, were a nullity by reason 0
“ ’ - .
of jurisd1ct1on.

hat the proccedings betore the
appellant’s conviction o1l

f the magistrate’s

. . .
cal. setring aside the
e do s betd, and allow th= appcal,

-ction and quashing the sentence.

Appeal allowed.
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J. E. OKOJT z. (1) FLORENCE ONYIBE AND
(2) 8. C. ONYIBE
[Iligh Court (Smith, S.P.J.)—August 21, 1961]
[Jos—-Civil Suit No. JD/57/1961]

Practice  and  procedure parties—infant — defcndant- -
guardian ad liteon - plaintiff’s application to appoint—io defauli
e answering suit by infant defendant- —Supreme Court (Cruil
Procedure) Rules, O. V1, . 1; Rudes of the Supreme Court,
1883, O. 16, ». iv.

The Court’s power under 0.V, .1, of the Supreme Court (Civil
Procedure) Rules, to appoint a guardian ad /item of an infant defendant on the
application of the plaintiff or of its own motion, does not arise until the infant
defendant has made default in answering or otherwise defending the suit. The

m for this is to give the infant an opportunity to appear by a guardian

‘femas required by 0. 16, r. 19, of the Rales of the Supreme Court, 1883.

Therefore, where an infant defendant without a guardian ad /litem had
purported to appear by counsel and it appeared that the infant wished to
defend the suit, the Court made no order on an application by the plaintiff

for theappointment of a guardian ad litem, and adjourned the suit to give the

infant’s counscl an opportunity to put matters in order by complying with
0.16, .19,

APPLICATION 1IN CiviL Surr

Grant for the plaintifi-applicant;

Ezekwe for the infant.

Smith, S.P.J.: [ this motion on notice to each defendant,
the plaintiff prays for an order appointing Amelia Sam Onyibe
as guardian wd liten of the first defendant Flerenee Onvihe,

The plaintiff is suing both Tiorence Onyibe and S. C.
Onyibe, the second defendant, for damages for breach of
promise of marriage. [t appears from the affidavits of the
plaintiff dated 11th July, 1961, and the aflidavit of the second
defendant dated Sth July, 1961, that Florence Onvibe is an
infant: she was born on 16th Deeember, 1945,

The writ of summons has been served on the first
defendant who has purported (o appear by counsel although
her learned counsel has not taken any steps to nominate a
person to be her guardian ad Hrem by whom she may defend
the suit.

Order VI, rule 1 of our Civil Procedure Rules provides
that the court may on the application of the plaintiff or of its
own motion, by order, appoint a guardian ad litem “where on
default. made by a defendant 1 answering or othervise
defending the suit, after service of the Writ, it appears to the

J 1067
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that he is an infant . . tisto be 'obs.crvedftl_llag
wer given to the court, cither on the ;1pphc'at10n) 0 f.t e
{F or of its oxin motion, does not arive uptll thc. in glnt\
Jant has defaulted. The reasan for this 1s to g1v§ 1@‘1(
defendant the oppoitunity o appear by a guardian
w to answer the [uit. OL‘U‘ Rutcs do ot lay (]0\} n h(’\\,
yould be done. We therefore have to resort, by virtue oi
1 35 of our fligh Court Law, 1955, to the practice anc
jure of the High Court of Justice in Iingland.
‘he English rule which is applicable is Order 16, rule 19,
reads: . N . :
“19. Every infant served with a petition or notice oi\
iotion, or summons 1n a matter, shall appcar.onr thlu
earing thercof by a guardian ad liten in all cases }1})\2111171@_1
1¢ appointment ol a special guardian is not provide (1>1;
lo order for the appointment of such guardian shall be
ecessary, but the solicitor by whom he appears shall
reviously make and file an athdavit as in the last Rule
ientioned.”
‘hus if an infant defendant is going to defend a suit, he or
ust appear by a guardian ad litem. The practice is for the
or of the infant detendant to make an aflidavit in which he
the person to be guardian ad litem; deposes to the
of the person to act as guardian; and to the fact that Ehc
an has no interest adverse to that of the infant. The
it need only go to information and belief as to the fitness
person to be guardian but it must be positive that the
an hag no nterest adverse to the plane: see Farpy Na, 8
wix A Part [T in tne Annual Practice, 1961, at page 2229.
rior conset in writing of the person to be guardian is

zd; and the aflidavie should be filed together with the

1 consent of the guardian prior to the hearing of any
dings 1n the sui,

rom what learncd counsel for the frse defendant has said
proceedings to date it appears that the first defendant
to defend this suit. I am therefore going to leave the
{’s motion paper on the file and adjourn this suit to
arned counscl for the first defendant the opportunity to
atters i order by complving with Order 16, rule 19,

No order on application; sull adjourned.
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{2) 5. €. Onyibe

Smitly, S.P.J.
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the other side, the court would proceed to adjudicate upon
the matter and learned Counscl would endeavour to support
this procedure by arguing that it was never objected to by the
other side.”

For the same roason we allow the present appeal and order
a retrial bclore the Provincial Court, Kabba Province. By

retrial we mean that the Provincial Court must hear the oral
evidence of cach of the witnesscs from the beginning to the cud.

Appeal alluwed.
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N AND SIX OTIHERS <.
(ONER OF POLICE

1 Skinner, J.) —juiuary 15, 1962]

speal No. Z/49A/1960]

ental rights—determination of rights—
v hearing—accused  charged — after
l—no opportimity of further cross—
‘nesses—no questions which accused
—Constitution of the Federation of

- ———— presumption of nnocence—
rosecution witnesses heard—awhether
ether prosecution relieved of onus of
4).

— — — opportunity to exercise
right—accused not informed of 'rz:glzt
bportunity neither given nor denied—

———— right to examine defence
*as prosecution witnesses —prosecution
—accused’s right to give cvidence on
ven—fatr hearing—no evidence of

lence on oath—ibid., s. 21(2), (5)(d).

ted in the Provincial Court of an offence of
ieary to section 117 of the Fenu Code, At
prosecutor made an opening statement. The
evidence on oath and were each questioned

:sses had finished giving evidence a charge of
1s read to the appellants. The charge added
osed in the prosecutor’s opening staternent
: which the offence was alleged to have been
been committed in a public place whereas
said that it was committed on a main road,
Fenal Code under which the offence was
pleaded not guilty to the charge. They were
further cross-cxamining ihe prosccution

s wwere iaken, the first appellant was asked
mnce and had he any witnesses in his defence,
wleelled no witnesses. Each of the remsining
1 head B2 auytbing to say in his defence. ind
tand calicd wo wimnesses,
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wrongly denied them the right to do so. That ground was not
pressed in argument cither, and the record docs not suppert
it. It must fail. 'The sixth ground of appeal among the original
grounds is that the sentence is exceessive. 'The other appellants
lmvmg served their sentences, this ground was argued ooly in
relation to the first apscllant’s sentence. Addressing the first
appeliant, the Provincial Jud ge said in his Juc"rmcnt oLt
scems to me that you are a leader of a political party who
ordered your followers to cause disturbance. It is vour
fundamental duty to salcguard the unity and interest of Offa
people. Furilezmore, you are an hor. member who shouid

prohibit any act or conduet which in your opinion might cause
a riot or a disturbance. In view of this your punishment must
be higher than the rest”. The evidence was that the first
appellant was driving in a procession in a motor-vehicle with
other members of his party, and the vehicle turned round and
drove in the opposite direction to that in which rhe procession
was going and blocked the road to the vehicles which had been
following it, which were occupied by members of an opposing
party. The appellant and the other occupants of his car, and the
occupants of the first of the cars which it was blocking, got
out. Abuse was exchanged, and then blows. There can be no
doubt that the way in which the first appellant’s car was
manoeuvred occasioned the disturbance which followed. The
appellant gave no explanation of this. No reason for saying that
the appellant’s sentence was excessive has been submitted to
us or argued, save that it was greater than the sentences of the
other appellants. T'he trial court gave reasons for that, and we
counot say that there wos o froundation far the trial rcuris
conclusions or that its opwiions were wwrong.

The appeals are dismissed.

Appeals  dismissed.
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CHANVER ABA AND ANOTHER
COMMISSIONER OF POLICE

[C.A. (Smith, S.P.J., and McCarthy, Ag. J.) -September,
19617 [Mal kurdi - Criminal Appeal No. JD/70CA/1961]

Criminal procedure— mogistrate’s court—summary triol
dsdiction— niagistrate not eniporcered to try one of two offcices
arged-—conic fion Jor both offences —zchole proceedings void-
aminal Coie, ss. 70,447 - Oriminal Precedure Code <0 13,
ss. (D, (e} and (b), s. 380(A).

EEANAC VRN VAN

Magistrate—jurisdiction—summary  trial—magistrate 1ot
wpowered to 1y one of two offences chavged—whole proceedings
id.

The appellants were tried summarily by a magistrate in procecdings
verned by the Criminal Procedure Code and were convicted of two offences
der the Criminal Code. One of the offences was punishable with
prisonment for life, the other with imprisonment for one year. By the
ect of scction 13(7) of the Criminal Procedure Code, the magistrate had
wer to try the latter offence but had no power to try the offence which
s punishable with imprisonment for life.

Held: By the cffcet of section 380(4) of the Criminal Procedure Code,
tere an offender is tried in one summary trial on two or more charges in
nagistrate’s court and it appears that the court was not empowered to trv
» offender on one of those charges then the whole proceedings are void.

RIMINAL APPREAL

Shatolz for apoellants:

Nasir, Scnior Crown Counsel, for respondent.

Smith, S.P.J., delivering the judginent of the Court: The
spellants, Chanver Aba and  Atangeav  Lju, were  tried
mmarily in the Magistrate’s Court dlld convicted oi the
fences of unlawful s suubh and of unlavtully sctiing (.
a house contrary to sections 70 wnd -5 respectively of the
riminal Code (Cap. 47) The offences wwere said to have been
mmitted o [ith September, 1960, According to the First
formation Report at page one of the record of plu(,cu'nW“

e appellants werc arrsted on 28th October, 1900 e tal
as conducud under Chapter NV I——--Summm_\ Foals in

agistrates” Courws—of Part VI ol the Schedule to the
annal Procedure Code L.l\\ 106 which came into force
1 30th September, 1960, Ih\ charges were framed under .
riminal Codu because that was the ceenting these offences
the time they woere sand o have Leen conamitied

37
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Section 13(2)(a) of the Schedule to the Criminal Procedure
Code Law, 1960, provides that a chicf magistrate shall wot try
an oftence punishable with imprisonment for o term which
may exceed ten years or with a fine exceeding £500; and
section 13(2)(0) similarly jnovides that o magistrate ¢f the first
grade shall ot try an o™~ whore the maximun, punishment
for the offerce exceds tive vears’ imprisonment or a fine of
£200. "I'he maximum punishment for an ofence contrary te
section 443 of the Criminal Code is imprisonment for life,
We therefere in this appeal raised the question of the
jurisdiction of a masistrate’s court to try the sppellants
summarily,

It was agreed by Counsel both for the appclluants and the
respondent that neither a chicef magistrate nor a wmagistrate of
the first grade is empowcered to try summarily an offender for
an offence contrary to section 443 of the Criminal Code. The
Criminal Code is “any law other than the Penal Code” within
section 13(1) of the Schedule to the Criminal Procedure Code
Law, 1960. At the time the alleged offences were committed,
11th September, 1960, the Penal Code was not in force. The
Criminal Code does not state what courts haye Jurisdiction to
try the offences created by that Ordinance. The lav giving
magistrates’ courts jurisdiction is the Criminal Procedure
Code Law, 1960, and it is apparent from section 13 to which
we have already referred that neither a chicf magistrate nor a
magistrate of the first or any other grade has jurisdiction to
try summarily an offence for which the maximum punishment
is imprisonment for life.

Me Shatsla for the anocilan s argued that the triai of
the appellants in the magistrate’s court was no( void as regards
the conviction undcr scetion 70 of the Criminal Code because
the magistrate had jurisdiction to try an offender summarily
for an offcnce under that scetion. My Shatola submitted that
the charge framed by the magistrate under scetion 43 of the
Criminal Code should be struck out and the cenviction
thereunder set aside; and that the hearing of the appeal
should proceed on the basis of a valid conviction under
section 70,

M. Nasir for the respondent submitted  that the whole
trial was void by virtue of section 380 of the Criminal
Procedure Code, 1960,

In considering this problem we o leoked at the First
Information Report at page one of the recop] and find that a

complaint was made to the police by Tywa Baka ind 1in

~wern NTGERIA Law Reports 1962

ors that, on 1ith September, 1960, the appellants with
o1 unlawfully set firc to the compounds of the complainants.
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vas apparent from the First Information Report that the S ST

nce alleged was one contrary to scction +43 of the Cr:m‘nna}
je. Had the learned magistrate ;\1p_p1:uuate)d the cﬁecF (])\
qjon 13 of the Schedule to thc. Cruninal lrQCcdnrc Cf," ¢
v, 1960, be would have realised on reading the 1‘1{S'E
ormation Report that the ()f?'\,l}‘CC_ alleged  therein \\‘J\Lb»
side his powers of suminmary jucisdiction Yand was an Cffcnf,"\,‘,
ich should be tried in the Iligh Court. ‘hc woulq then ’l?‘nw
Qucted a preloninary inquiry under Chapter XVHL That
s the course he should have takep but ini fact he conducted '1
amary trial. Scction 380 (4) ol the Schedule to the Law
1960 provides: _
“If any court. .. .not being empcwered by law in

this behalf, does any of the following things, namely—

(h) tries an offender;

such proceedings shall be void”. o
uch procecdings” read in relation to paragrapb (k) mdl'cat‘es
t the trial must be considercd as onc whole. Where an
snder is tried in one summary trial on two or more charges
a magistratc’s court and it appears that the court was not
powered to try the offender on one of r'hnsc;z charges then thc-
ole proccedings are void. A magistiate has power unde
tion 160(2) at any stage before signing judgment in the
1 of 4 case to cervert asummary trial into a preliminary
[ui:y where the case is one which”ought to be tiied l\ﬂ.y mg).
gh Court and that is what the magistrate should have dom.
the present case when he framed the charges if he‘ha(l not
lised carlier frovn the First Information Report that this
s a casc where he should have conducted a preliminary
Juiry.

For the reasons we have given we dcclar.c'tho trial of tlhe
dellants in the wnagistrate’s court to be void and we order
etrial in the tIigh Court following a preliminary inquivy
fore another magistrate.

Appeal allved; retvial ordered.
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BARCLAYS BANK D.C.O. z. YESUFU ALABL
ADIGUN

[High Court (Smith, S.P.J.) --Julv 1, 1901]
[Jos - Civil Suit No. JD/15/1961]

Judgment—interest on judgment debt —power to order
payinent of interest only cwchen ordering extension of time to
paxv judgment debt—- Supresne Court (Civil Procedure) Rules,
O. XLVI r. 7.

Action—claim for interest on judgment debt— Judgments

Act, 1838, 5. 17; Ruddes of the Supreme Court, 1883, O. 42, . 16.

‘T'he plaintiff company claimed £3,989. 95, 8d. as money due on a bank
overdraft, and interest thercon ut 5 per cent per annum from the date of
judgment pursuant to Order NLVI, rule 7 of the Supreme Court (Civil
Procedure) Rules.

{leld: Order XLVI, rule 7 empoywers a court to order interest to be paid
on a judgment when making an order granting time within which to pay the
Jjudgment debt, but does not empower a court otherwise to order interest to
be paid.

Crvit. AcTION

G'rant for plaintiffs;

Agbakoba for defendant.

Smith, S.P.J.: In this action the plintiff claimed from
the defendant :— ,

(1) The sum of £3,989.95.84 as moncy duc from

defendant on a bank overdraft.

(4) Interestthercun ot SYpperannum fvom dave of judgment

pursuant to O. XTI, VI, r. 7, of our Civil Procedure Rules.

(3) An order requiring the defendant to exccute a legal

mortgage pursuant to his undertaking to do so iv a
Memorandum of Deposit of Deed dated 30th October,
1956.

Initially the action appeared in the undefended list, On
10th March, 1961, the detendant admitted liability on item (1)
of the claim and judgment was entered against him for the sum
of £3,989.95.84. He was given leave to defend items (2) and
(3) of the claim; and pleadings were filed in duc course.

[tem (3) of the claim has been withdrawn and struck out at
the instance of the plaintiff.

There remains item (2) of the claim. Tl Jdefendant has
averred that the plaintit s not entitled (6 interesy aftor

judgment under Ordec 17Ty 7.

THERN NGGERIA LAw nePOKTS 1702

Mr Grant for the plaintiff has submitted that by Order
VI, r. 7, the Court has a discretion to order interest to be
cand in support has cited suthoritics on the practice in
land and in particular Order 22, v 16 of the English Rules
age 1010 of the Annual Pracace, 1961

In Inyg'oad a judgment orde ing payment ol a sum of
cy curies interest by virtee of scction 17 of the
mments Act, 1838, Oxder <12, r. 16 provides for the
‘edurc of indorsing the writ of execution for recovery of
judgroert dobt and interest thercon from the date of
'ment, if sougbt to be recovercd.

In the matter now pefore me Coansel has not shown any
lar statutory authority in Nigeria for the rccovery of
cest on a judgment debt. T have been referred to Order
/I, r. 7 ot our Civil Procedurc Rules. The rule reads:—
“The court at the time of making any judgment or
order, or at any rtime afterwards, may direct the time
within which the pavment or other act is to be made or
done, reckoned from the datc of the judgment or order,
or from some other point of time, as the court thinks
fit, and may order Interest at a rate pot exceeding five
pounds per centum per annum to be paid upon any judg-
ment, commencing from the date thereof or afterwards”.
Mr Agbakoba for the defendant has submitted that this
only gives the Court a discrotion to order interest to
aid on 9 judzment debt when the Court grants time within
*h to poy a judgment debt.
Vir Giant has urged Gt the vuie gives the Ceart two
nct powers cach independenc of «he other: (1) the power
irect the time within which a judgment debt 1s to be paid:
e power to orderinterest to be paid upon any judgment debt.
If cach of these powers were sct out in a separate rule
suld be 1nclined to agree with ‘v Grant's submission.
they are noi. it 1s one rule not two. And it will be observed
rule 7 consists of a single sentence. By the normal canons
opstruction that sentence must be read as a whele, cach
of it being dependent upon the other. When so read, it
os that the Court may grant time within which to pay a
ment debt and may when making such aun order also
T interest to be paid thereon from date of judgment or
wards, but not otherwise. I therefore enter judgment for
lefendar © on jrem (2) of the clai

Fudomeic o S fendant on clain for interesi
PR S O )

41

Barclays Bank

.
Yesufu Adigun

Smith, S.F.J.



NORHERN NG Law Rerorts 1962

IBRAHIAT DIMIS =, COMMISSIONER
OlF POLICE

[C.A. (Reed, Ay £.F 5., and McCarthy, Ag. J.)-
February 6, 1961} {Jos— Criminal *ppeal No.
JD[7CA/1960]

Legal representative—counsel engaged to defend accused
pe: rson—withdrazal of counsel from case without leave—no
otier counsel available— ﬂad]omnmu.b lo engage another counscu

refused.

Counsel for the accused in a trial at an outstation made a submission
which was rightly overruled, applied for an adjournment to the next sessions
which was refused, and withdrew from the case without the leave of the court.
There was no other counsel available to undertake the defence. The accused
asked for an adjournment to engage counsel. The adjournment was refused
and the trial procecded. The accused refused to take any further part in the
proceedings. He was convicted.

[eld, on appeal on the ground, among others, that the trial court erred
in law in failing to allow the appellant time to engage another counsel to
prepare his defence after the withdrawal of his counsel, and in then delivering
judgment without any defence: The appeal should be  dismissed. Case
referred to:

Mary Kingston.—32 Cr. App. R. distinguished.
CRIMINAL APPEAL

Fzikize for appellant;

Buba Ardo, Crown Counsel, for respondent.

Reed, Ag. S.P.J., delivering the judgraent of the Coutt:
This is an appeal against the decision of the Magistrate
Grade 1, sitting at Bauchi, convicting the appellant of an

offence under regulation 27(1) of the Elections (House of

Representatives) (General Provisions) Regulations, 1954, and
senteneing him to a fine of £100 and three snonths’ imprison-
ment with hard labousr.

Nine grounds of appeal were originally filed. Learned
=)
counsel for the appellant abandoned grounds 1, 2 and 5.
Three additional grounds were filed but additional ground
3 was later abandoned by counsel.

‘The offence created by regulation 27(1), upon which the
appellant was convicted, is not declared to he punishable on
summary conviction. The offence is punishablc with imiprison-

ment not exceeding ~ne year or with a fine not L,.\(.u*r,h ng

MUY av unth kath {anre. T areniine aciacinal arannd
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reterred us to the definttion of “indictable offence’” in scetion
2 of the Criminal Procedure Ordinance and submitted that
the trial magistrate erred in inding that the offence was not an
indictable offence. In our view R, . fze 19 NULLLR. 110 is
1i1m‘l\ i point and we follov that decision. We nind that
there is no substuice in ortginal ground 3, and it fotlows that
there 1s no substanice in oucrmal ground 4.
Original ground 6 states th at:

“The learned trial cistrate erred in Taw when
he failed to allow the dLLUbed time to brict another
counscl to orepare his detence after the withdrawal of
his counsel and then delivered judgment without any
defence”.

This trial was held at an outstation, in Bauchi. It appears
rom the record that Mr \[orohundl\a of counsel, appeared
‘or the appellant during the trial on 28th and 29th August,
1959. At the end of the hearing on the 29th the prosecution
sase was closed. A submission of “no case to answer”” was made
»y Mr Morohundiya but the magistrate ruled that there was a
:ase to answer and amended the charge. Counsel stated that he
vished to appeal but the magistrate ruled that he had no right
»f appeal at that stage. The magistrate refused an adjournment
o the next sessions and adjourned the hearing to 31st August.
In that day the appellant was represented by Mr Adejonwu,
f counsel. Counsel submitted —-wrongly, in our view—that
he offence with which the appellant was charged was an
ndictable osfence and said that the appellant wished to be
ried 1n the Ihgh Court. The magistrate ruled that the
ppellant had no right to trial in the High Conrt and overruted
he objection. Thereaft » the record reads. —

“Nr Adejonwu withdraws from case having refused
to make an clection under section 287 of the C.P.O.
Accused states he wishes to cmploy another counsel.
Accused asked several tiines but refuses to make an
cleetion under seetion 287, \djournment for accused
brief further counsel refused. Accused refusal to clect
taken as an clection to say nothing at all uader section
78/(0) (i11). Accused whien axl\ul if he wishes to call any
witnesses, refuses to answer’

Ve should like to place on mgmd that i our view it was
10st improper and unprofessional conduct of Mr Adejonwu to
ithdraw in these circumstances; it appears that his only
sson for doing so was that e disagreed with a ruling of
(TGRS EN \1) arer ]\‘ Lo did roo even hase the courtesy
» ask the e ¢ of the magisivate ra withdraw. © s true thot
1¢ appellnry s o rosponsinle for the conduct oi s counsed,
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We have been referred to an English case, Mary Kingston
32 Cr. App. R. 183. In this case the appellant was tried and
convicted at the Manclicster Quarter Sessions. She had
briefed counscl to appear for her but, owing to a mistaken
belicf, counsel was not present when she v tried ; apparently
it had been wrongly believed that the case would not be
reached until 2 p.m. that day. The judgnient states:—
“it was owing to the fact that that member of the Bar
(defence counsel) agreed with counsel for the prosecu-
tion that neither would go to the court till 2 p.m.
that a!'l this trouble arosc. In those circumstances, we
think it right to say that in our opinion the Assistant-
Recorder was perfectly justified in continuing with the
trial of a person although she was unrepresented. The
jury had to be considercd. It would have been quite
wrong for the Assistant-Recorder at 10.30 a.m. to waste
the jury’s time and tell them therc was nothing for them
to do and that they must come back at 2 p.m. for the
convenience of counsel....If the matter rested on the
facts which I have stated so far, this Court would not have
interfered, but....”

The court went on to say that prosecuting counscl then
suggested that there werc other counsel present who could hold
the brief of defending counsel and the Assistant-Recorder
declined the invitation. The court said:—

“We cannot help thinking that it would have been
eminently desirable that the Assistant-Recorder should
have accepted that invitation. There were members of the
Bar ¢ resciit, Now, 1 scams te vs that thai was tantunount
to depriving the appellant or' the right which she had ot
being defended by counsel.”

In our view this case is quite different fram the one before us.
‘The Magistrate’s Court Sessions at Bauchi arc very different
from the Manchester Quarter Sessions and although the
record is silent on the peint we think it safe to assume that
there was no other counscl available to undertake the defence:
there is no suggestion that there was onc. Indeed if the appli-
cation for an adjournment had been granted itis probable
that the magistrate would have been compelled to adjourn
the case to the next sessions in Bauchi—which was what
counsel for the appellant had applied for on 29th August and
the magistrate had refused. We are not prepared to allow the
appeal on original ground 6. (The judgment then dealt with
the remaining grounds of appent, and the appealsves dismissed).

Abveal dismissed.

yEW:, iisikis Loy Raperrs 1062

IBRAHIM DIMIS =. COMMISSIONER OF
POLICE (2)

[Federal Supreme Court (Brett, Ag. C.JLIF., Unsworth,
F.J., and Taylor, I*.J.)—June 27, 1961
[Lagos—Appeal No. I.5.C.77/1901]

Legal  representative---iciihdraical — from  case  <cithout
we—zvithdrazcal from defence of accused person-—withdrawal
1en no-case submissiva o=vivaled and adjournment refused.

Counsel for the accused in a trial at sessions at an outstation made a
smission that there was no case to answer which was overruled. Counsel
an applied for an adjournment to the next sesstons. 'T'hie adjournment was
used, and Counsel thereupon withdrew from the case without the leave of
> court. There was no other Counsel available to undertake the defence.
se trial court refused the accused an adjournment to engage ancther
wunsel. The trial proceeded and accused was convieted. On appeal to the
deral Supreme Court-—

Per Curiain: Counsel has no right to withdraw altogether from a case and

leave an accused person unrepresented.

RIMINAL APPEAL
F. A. Cole for the appellant;
A. A. Oshodi for the respondent.

T'his was an appeal from the decision of the High Court
ported at p. 42 supra. The tacts avc set out in the judgment
“the High Court. "the appeal was allowed on the ground of
isdirection by the trial court. The “other ground ot appeal”
cifioned 1n the extraet now rerorted from the judement was
at the trial court crred in law in rovallowing the appeliant to
ang another counsel after his counsel had withdrawn from
¢ casc.

Unsworth, F.J., delivered the judgment of the Court,
hich npheld the appeal on the ground of misdirection and
munued: it 15 wineeessery for us to considar the other
cound ot appeal. We would, however, refer to thic conduct
" counsel in withdrawing from the case without the leave
[ the Court. The defence cang of course, stand on a point
[ law but counsel has no right to withdraw altogether from a
is¢ and leave an accused person unrepresented, as was done
ere.

The apneal s allowed: the conviction and scntence set
ade and ¢ oediet of acquittal crererd,

Appea’ allowed
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ALHAJT AUDU AND FOUR OTHERS «. JOS
NATIVE AUTIIORITY

[C.AL (Smith, 8.P.J., and Skinner, J.)--October 24, 1961}
[Jos— Crisninal Appeal No. JD/56CA[1961]

Practice and procedurc —appeal—appeal from native court
to High Court- entering appeal- ~no copies of notice of appeal
lndged in court below no deposit in court below towards cost
of record~ appeal not uisied-- Northerw Region iz Court
(dppeals from Native Courts) Rules, 1960, O. 11, R.34(1).

The appellants by their counsel filed in time the notice of appeal
preseribed by Order 1, rule 4 (1), of the Nerthern Region High Court
{\ppeals from Native Courts) Rules,, 1960, and paid the prescribed fees, but
in disregard of the further provisions of rule 4 (1) they did not cause a copy
of the notice of appeal to be filed in the court below, did not make a deposit
in the court below towards the cost of copies of the record, and did not supply
a copy of the notice of appeal to the court below for service on the respondent.

Held: An omission to comply with any of the steps prescribed by Order
1, rule (4) (1), of the Northern Region High Court (Appeals from Native
Courts) Rules, 1960, results in a failure to enter an appeal which the High
Court has no discretion to rectify.

Case referred to:

Kabina Nemmi v. Ediay 6 W.A.C.A. 56.
CRIMINAL ApPEAL FROM NATIVE COURT

Thann for appellants; '

Nasir, Senior Crown Counsel, for respondent.

Sanatn, S.F. 7 delivering ihic judgment of the Court: in
this appeal, Mr. Nasir for the respondent has made a
preliminary submission that there is no appeal before us
because of the failure of the parties appealing to comply with
certain provisions of Order IT of the Northern Region High
Court. (Appeals from Native Courts) Rules, 1960, which sets
out the steps which an appellant is required to follow when
entering an appeal in the Tligh Court from a decision of a
native court.

The parties appealing werc jointly tried and convicted
of a criminal offence in the Court of the Chief Alkali. They
have been represented by counscl from the beginning of the
proceedings in this Court; and on 28th June, 1961, the dav
tollowing the decision in the Court of the Chief Alkali, a
notice of appeal was filed by thedr counsel in the regiaay of
this Court. It 1s a single document which prrportste be the
notice of appeal of five persons. Order U, rule 3 provides that

kN INIGERIA Law Ripowrs 1902
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cllant or someone duly authorised to do so on his  Alhi Audu &

I shall enter an appeal by notice in writing containing
sarticulars specified thercin. When persons, as in the
ntinstance, are jointly tricd and c<;nx@c[cd, cach of them
separate right ol appeal; and cach of them should file a
ate notice of appeal. Order I, rule 3 does not say so
fically but that appears to us to b the clewr intention,
duciment before us contains the particulars required
-der 11, rule 3; it contains the names of all five parties
ding, with a common ground of appeal; and is endorsed
ar registrar to the effect that tive fees for cniering an
I have been paid. We arc of opinion that this document
be entertained as a notice of appeal of each of the five
.5 named therein for the purpose of Order {1, rule 3.

['he main objections raised by Mr. Nasir relate to Order
1 4; and it will be convenicnt to consider cach part of the
-0 ascertain what steps should have been taken to enter
ypeal; and what steps were in fact taken; and then to
der the legal cffect of any omissions or mistakes.

ule (1) reads:—
“An appellant shall enter his appeal—-

a) cither by delivering the Notice of Appeal by hand
at the Registry of the Appeal Court; or

b) by sending the Notice of Appeal to the Registrar ot
the Appeal Court by registered post,

er with the fee preseribed in the Sccond Schedule

tering a Notice of Appeal. and by cansing a copy thereot

filed 11: the court below and such copy shail be accom-

1 by a deposit of one pound towards the cost of the

-ed number of copice of the record, and by one copy of

otice of Appeal {61 acrvice upon cach respondent™.

“hie oaragraph of vule 4 provides that an appellant shall

he following steps v hen entering an appeal: .

. deliver a notice « ¥ appeal by hand or by registered
post to the Registiy of the Appeal Court;

. pay the preseribed fees for entering a notice of appeat;

. cause & copy of the notice of appeal to be filed in the
court below;

. deposit one pound in the court helow towards the cost
of the copy of the record of proceedings; and

- Ble o the court bdovw, in addition to e copy coquired

in 3 above, e oomyoof the notice of appes) for
JE N T

four Others

Smith, 8.0,
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All these steps have to be taken within thirty days of the
date of the decision appealed from. We have already stated
that in the present instance there was suflicient compliance
with items 1 and 2 sct out above. Mr Thanni, who appeared
before us for all the parties appealing, told us from the Bar
that the original notice of appeal and lwo copies thereof werc
filed in the Appeal Court Registry and submitted that thesc
copies were intend . for the court below. If that was so, and
we have no evidence thereof, it did not constitute compliance
with that part of rule 4(1) which placcs upon an appellant the
Iuiy to cause the copies of thz natice of appeal to be filed in
the court below. 'I'he Registrar of the Appeal Court has no
duty under the rules to send copies of the notice of appeal to
the court below. We have no evidence that a deposit of /1
was made; and it would appear from the rule that each party
appealing is required to deposit £1. It would have been a
simple matter to prove this by producing to us the receipt for
the deposit paid to the court below. This was not done. Mr
Thanni, had he wished, could also have proved the filing of
the copies of the notice of appeal in the court below which
1s situated in Jos by asking leave to call the registrar of that
court to give cvidence thereof. Mr Thanni did not take this
course. He has submitted that the fact that this Court has
received the record of proceedings of the court below is
evidence that the copies of the notice of appeal were filed there
and the deposit paid. The rccord of procecdings on wmy file
appears to have been filed in support of an application for bail
and 1s not proof of compliance with items 3, 4 and 5 set out
above. Az we have indicated it wae a simple matter to prodice
direct proof of compirance and as this has not been do.ie we are
forced to the conclusion that neither the parties appealing nor
their counsel filed the copies of the notice of appeal and paid
the deposit in the court below.

Rule 4(1) is mundatory. It places upon a party appealing
a statutory obligation to cnter an appeal in the manner specified
therein. The court below requires copies of the notice of
appeal in order to prepare copies of the record of proceedings;
to asscss the fees thereon; and to effect service as required by
rule +(2). The deposit of £1 is part of the fee which the court
below is entitled to charge under the Second Schedule for
preparing the copies of the record of proceedings. Rule 4(1)
obliges the appellant to comply with cach of the steps we
have set out in the items above and an omission to comply with
any one of these steps results in 2 failure to enter au appeal.
We are cqually bound by the rules and are not given a

ettt e aeatanian sase o evtn o lta mmads Tavr o saeefar
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ppealing when entering an appeal under this paragraph of th
ule. We have a power under rule 12 to extend the time for
aying fees; and we can und_er rule 11 entertain an application
ot leave to appeal out of time.

Mr. Nasir further svi nitted that no appeal had becen
atered because the Uire .tor of Public‘ Pro§ecutions had
either Leen served with a copy of the notice of appeal under
ule 4(2) nor with a copy of the record of proceedings under
ule +(+). In support of this submission he cited Kabina
Vemmt v. Ediay 6 W.A.C.n. 56. I}l that case .tl%e law Placedt
pon the periy rpnealing the obligation p* giving notice of
ppeal within six months. It was held that “‘giving notice
neant giving notice to the respondent within the statutory
ceriod and as that had not boen done, no appeal lay. That case
s to be distinguished from the present in that the service
£ a copy of the notice of appeal upon the Director of Public
'rosccutions isthe responsibility, underrule 4(2), of the court
ielow. Once a party appealing has filed the necessary papers in
he Appeal Court and the court below and paid the fees and
leposit within time, he has in our view fulfilled his statutory
bligations under rule 4(1) and entered his appeal. The service
f a copy of the notice of appeal upon the Dircctor of Public
‘rosccutions, being the responsibility of the court below
inder rule 4(2), and the service of the copy of the record of
rroccedings, being the responsibility of the Appeal Court
inder rule 4(4), are out of the control of the party appealing.
Vhen failure to serve or delay in service is brought to the
otice of the Appeal Court or a judge thereof, we can take
rens to have service effected and would postoone the hearing
fan appeal until this had been dore.

We hold that there is no appeal before us because the
artics appealing have not complied with two of the mandatory
rovisions of Order II, rule +(1) in cntering their appeal.
Ve attemt to do substantial justice and avoid technicalitics
here we can. But sohen parties appealing fail to eater an
ppeal in the proper mun.cr according to law, there is no
ppeal for us to hear. All we can do, 1s to entertain an
pplication for leave to appeal out of time which, if granted,
All give them an opportunity of starting afresh.

Appeal struck out.
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HONOURABLI BASIIARU . BORNU
NATIVE AUTHORITY

[E.S.C. (Ademola, C.J.I., Unsworth aud Taylor 19.JJ.)—
Nov unbu, 961]

[Kaduna—Appeal No. 7.5.C.297/1961]

Appeal—conviction altered on appeal  appeal from nutive
court-—substituted conviction for offence not charged—zwhether
defence waorld Lave been su.tantially ! 2ried had substitated
offence been charged—prosecution evidence the same in either
event—no defence evidence—Criminal Code ss. 7(d), 71, 513(1);
Native Courts Laze, 1956, s. 70(1)(b)(ui7).

The appellant was charged before a native court with provoking members
of a political party ta take part in a riot, contrary to sections 7 (d) and 71 of the
Criminal Code. There was evidence that the appellant addressed o meeting of
his party supporters and told them to be ready next day with their weapons
to attack members of another party. There was no ¢vidence that any riot took
place. The appellant did not give evidence. He was convicted.

On appeal, the High Court in cxercise of its powers under section
70 (1) (&) (i) of the Native Courts Law, 1956, altered the conviction to onc
of attempting to procure the commission of a riot, contrary to scction 513 (1)
of the Criminal Code.

On appeal to the Federal Supreme Court, it was argued that the High
Court should not have altered the conviction because the. 1ppullant s defence
Liefore the trial court would have been substantial 1y aﬂccted if he had been
accused in that court of an oHfence against scetion 513 (1).

Held: Since the cvidence would have been exactly the same if the
apputlont had Leen of Uinone firet Lastanee witls an »ffenes contiay
“seetion 513, and there was no reason to belicve that the appellands gttitude
before the trial court would have been any different if he had been charged
under that scction instead of under scction 71, thore was no substance in the
argument that the defence had been prejudiced by the alteration in the charge.

CRIMINAL APPEAL

To the facts as set out in the judgment it may be added
that the appellant’s reason for not giving evidence in the
trial court was that, as he said (lll(()ll'(’.!\) the case was
already before another court.

Thanni for the appellant;

1. 3M. Lewis, Q.C., Solicitor-General, for the respondent.

Unsworth, F.J., dclivering the judgment of the Court:
The appellant in this case was charged before the Alkali at
Bornu with provoking members of a political party to tal-c
part in @ riot contrary to sections s(/) and 71 of the Crinyinal
Code.

orttrRN NicerIa T.aw Reronts 1962

The evidence as given by the first witness before the
lkali was that on the night of the 10th August, 1960, the
.pcllzmt ata mecting attended by about eighty people said :—

"Ny parts supporters, tomorrow the Hehof August,
1961 there will l)udtlldl(;l oru partysupporters,i.c. B.Y. M.

Foiore the Alkalt m‘ tii v, Maidugurt when Alkali pass
his judgment wron: b, glbdillbt our supportes this ime you
must be preparca with your weapons ara everyoue of
the N.P.C. members stab them with your knives aswellas
vou would including  the  Alkali himself any  death
fappen T will be resnenable”

The cvidence of this witness was supported by two
rther witnesses, who told substanually the same story,
ough the actual words alleged to have been used were not
sntical.

The appellant did not give evidence, for reasons which
peared in the record and are explained in the judgment in
s Appellate Division of the High Court. The appcllant
pealed to the Appcllate Division of the High Court of
yrthern Nigeria, where it was argued that the offence had
t been established as it was not found in cvidence that the
t actually took place. The Appellate Division accepted this
omission and altered the conviction to once of attempting to
seure the commission of a riot contrary to scction 513(1)
the Criminal Code. The sentence was reduced from three
s to cighteen months. In taking this course the Appellate
viston said that they were satisfied that the defence of the
sellant before the court ol {irst instance would not have
st substantial 13 affected i L had been chargad betore thie
et Alkali with an offence contrary to section 513(1). The
rpcﬂatc Division exerciscd these powers in accordance with

: provision of scetion 7000 (nt) of the Native Courts
w, which provides that any court excreising appellate
isdiction in criminal matters under the provisions of the
tve COlll[b Law, may, m the exercise of that jurisdiction: -

RGDE! fter hearing the whole case or not and whether
i1 whole or in part substitute any other decision (whether
s to guilt or punishument) w Ilu 1the court of first instance
<‘ou1d hive made but so that, by the decision so substituted,
the appellant shall not he found guilty of any offence of
which he was not accused before the court of first instance,
unless the appellate court is satisfied that the defence of
the appe Tl;«m hefore the conrt of first inetonee would
not have been subsumdinily atlected if he had been <o
accused” ‘
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- The appellant appealed to this Court and his Counsel put
forward very much the same arguments as were made before

Umworth, 7. the Appellate Division of the High Court. He said that the

evidence did not prove that a riot took place and submitted
that mere intention could not constitute an offencc under
section 513(1). He also submitted that the evidence of the
witnesses, as to what the appellant said, varied with the
different witnesses, and argued that the actual words allcged
must be proved in order to cstablish a case under scction
513(1). He added, in reply to a submission by the Solicitor-
Gerneral, that the 2ficnce ought net to have beer aitered in the
Appellate Division of the High Court as the defence was
substantially affected within the meaning of the Native Courts
Law.

The Solicitor-General drew attention to the difference
between an attempt to commit a crime under sections 509 and
510 of the Criminal Code and an attempt to procure the
commission of an offence within the mecaning of section 513
of that Code. He submitted that the latter section is similar
to the offence of incitement to commit a crime and referred
to R. v. Cope 16 Cr. App. R.77 and other cases referred to
in Archbold 33rd edition at page 1488.

We accept the submission of the Solicitor-General and are
satisfied that the evidence given by the witnesses before the
Alkali was sufficient to establish the offence of attempting
to procurc the commission of a riot.-YWe do not think that
there is substance in the point that the defence was prejudiced
by the alteration in the charge. The cvidence would have been
exaciy the came tf the appelianc Pad Leen charged o the
first instance with an offence contrary to section 513 and
there is no reason to belicve that the appellant’s attitude before
the Alkali’s Court would have been any diilerent if he had been
charged under that scction instead of scction 71.

We have carctully considered the evidence of the witnesses
who gave cvidence before the Alkali. "I'he substance of the
evidence is the same and the differences i detail are such as
one would expect to find in the evidence of truthful witnesses
who are giving an account to the best of their recoilection, of
what took place 2t a meeting.

~ For the rcason given in this judgment the appeal is
dismissed.

Appeal dismiss: 2,

SARKIN KINKIBA TSOHO LADAN z. 7ZARIA
NATIVE AUTTIORITY

C.A. (Hurley, C.J., an' Zkinner, J.)—January 16, 1962]
[Kaduna— Criminal Appeal No. Z[52CA /1 91]

Cyininal law—public servant—obstructing public servant in
discharge of his public functions —assaulting a public servant
the execution of his duly—pubii scivant a trespasser—Pcna:
de, ss. 148 and 267.
Criminal Procedure—police right of egn‘ry~polzce right of
est—person reasonably suspected of having been concerned in
offence—grounds of suspicion to be in evidence—Criminal
ocedure Code, s. 26(c), 5. 3+.

A police constable entered the appellant’s house without the appellant’s
mission in order to look forand arrest the appellant’s son who was
pected of having been concerned in a riot. The appellant obstruc?ed and
aulted the constable. He was convicted of an offence against section 112
the Penal Code, which was wrong because the riot was over when the
istable entcred the house. The Court considered whether it could sub-
tute a conviction of an offence under section 148 or section 267 of the Penal
de. There was no evidence to show the grounds on which the police
spected the appellant’s son.

Held: e onetahle, having entered the anpellant’s house without
rmission, was u trespasser unless he had legal authosity to enter by virtue of
ction 3+ of the Criminal Pracedure Code as being authorised to arrest the
pellant’s son by virtue of section 26 of the Criminal Procedure Code. H.c‘
suld have been authorised nnder seetion 26(c) to arrest the appellant’s son if
asonable suspicion had existed that the latter had been concerned in the
5t. Since the evideree did nov show on what grounds the appeliant’s son was
ispected of having been concerned in the tiot, it was impossible to. say
hcther the suspicion was reasonable cr ant and there was no evidence ct any
asomble suspicion against him. Prime facic, therefore, the constable’s
atry into the appellant’s house was a trespass and jllegal. A public servant
ho acts illegally in the discharge of his duty is not discharging his duty. It
ad not been shown in evidence that the constable was acting in discharge of
i« public functions or his dutics and no offence could be said to have been
smmitted undor section 113 v section 267 of the Penal Code.

(Fditorial note. -cf. Great Ceniral Railiway Co. w. ficles [1921] 5 b,
735 Davts o Lisle [1936] 2 AR 530
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CRIMINAL APPEAL

Appellant in person;
Henderson, Crowen Counsel, tor the respondent.

Hurley, C.J., delivering the judgment of the Court: 'The
case against the appellant was that Lic obstructed and assaulted
a police constable who was looking for the appellant’s son to
arrest him on suspicion of being concerned n a riot. T'he
conviction recorded in the case was a conviction under section
112 of the Penal Code. which makes it un ofence to assan't or
obstruct a public servant who in the discharge of his duty is
endeavouring to disperse an unlawful assembly or to suppress
a riot. That scction was not appropriate in this case because the
police constable was not trying to disperse an unlawful
assembly or to suppress a riot. The riot was over and the
constable was looking for one of the supposed participants in
order to arrest him. If the facts proved had warranted it, a
conviction cither under section 148 or under section 267 might
have been proper. Scction 148 makes it an offence to obstruct a
public servant in the discharge of his public functions and
section 267 makes it an offence to assault a public servant in the
execution of his duty as such. We have power to substitute a
correct conviction and we would do so it we thought the facts
could support the substituted conviction. But we cannot do so
here because we do not think the facts would support a
conviction either under section 148 or under section 267.

In ordcr to arrest the appellant’s son the constable entered

o appalaat’s hous- without G, appadlant’s permmission and
he was therefore a trespasser unless he had legal authority to do
so. By scction 34 of the Criminal Procedure Code anybody
who is authorised to arrest any person and who has reason to
believe that the person has entered into or is within any place,
may enter the place and scarch for the person to be arrested.
The question then is—had this constable authority to arrest
the appellant’s son? A police officer’s authority to arrest is
set out in scction 26 of the Criminal Procedure Code. We refer
to paragraphs («), () and (¢) in that scction. The constable had
no warrant for the arrest (paragraph (b)) and there was no
evidence that the appellant’s son had committed an offence in
the constable’s presence (paragraph («)). There was evidence
indicating that the appellant’s son was suspected of having
been concerned in the riot, which would have been an offence
for swhich he might have been arrested without a warrant.
Thercfor: if the constable had any authority to arrest the
o1 1 - ~
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ion 26, which gave him authority to arrest any person who
been concerned in the rint, or any person against whom a
onable complaint had been made, or information had been
ived, or reasonable suspicion existed, of his having been
oncerned.

Now in this csse therc was no evidence against the
sllant’s son of any of these things. There was no cvidence in
case that the appellant’s son had been concerned in the
or that a complaint had been made against him or informa-
cencernitg him obtaired showing tiwt he had been
serned in the riot. There was evidence to show that there
suspicion of his having been concerned in the riot, but that
not enough. What paragraph (c) requires in order thatan
st may be made without a warrant on suspicion is that
e should be a reasonable suspicion. The evidence showed
the police suspected the appellant’s son but it did not
v the grounds on which they suspected him. Since the
inds of suspicion were not given in evidence we cannot say
ther the suspicion was reasonable or not and consequently
e was no evidence of any reasonable suspicion against the
:llant’s son. In the result there was no evidenice to show that
constable had any authoritv to arrest the appellant’s son
it follows that he had no right to enter the appellant’s
se without his consent as he did. It is well settled that a
ic servant who acts illegally in the discharge of his duty 1s
discharging his duty, and since this was prima facie a
»ass and illegal, and it has not been shown that any circum-
zes existed to make it legal, it appears to us that it has
been shiowin 1 cvidence that the coustablc was acting in
1arge of his public functions or his duties, or that any
wee can be said to have been committed under section 148
:ction 267.

For these reasons we sct aside the conviction under
on 112 and do not substitute any other conviction. The
Hlant is discharged.

Appeal allowed.
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AJELOFU EDACHE 2. THE QUEEN
: - mola, I ., Unsworth, F.J.
Federal Supreme Court (Ademola, F.C.J., { ,
[ and Taylor, F.J.)—January 5, 1962]
[Lagos—Criminal Appeal No. F.5.C. 334/1961]

L » » woith
Criminal Law—culpable homicide—azhether punishable wit
deatlljprowcation by words alone—Penal Code, s. 221 (and
5. 222{1),; Federal Supieme Courr Crdinance, 1960, s. 26(1).

ords alone can be sufficient to reduce culpable homicide

Provocation by w : :
. Ipable homicide not punishable with death.

punishable with death to cu

Case referred to: .
The Queen v. Akpakpan, 1 F.S.C., applicd.

CRIMINAL APPEAL

0. 0. Sawyer, for the Appellant;

I. M. Lewis, Q.C., Solicitor-General (with him M. Belgore,
Crown Counsel) for the respondent.

Unsworth, E.J., delivering the judgment of the Court:
This is an appeal from a decision of McCarthy, Acting Judge
in Northern Nigeria. The charge against the appellant was
that on the 13th April, 1961, he did commut culpable homicide
punishable with death in respect of Ada Okewa and tllegeby
committed an offence under section 221 of the Penal Code
of Northern Nigeria.

The deceased woran was the wite of the appetiant. Tt
appears that there had been a marital dispute between them,
in conscquence of which the deccascd’ woman had left the
accused and gone to live in her mother’s compound. On the
day of the incident the accused had been unsuccessful in
proccedings in the Native Court and after the proceedings
the deceased woman went back to her mother’s compound.
The appcllant came to the compound and s‘ho‘rtly afterwards
the deceased woman was heard to cry out * Ajelofu is killing
me”’ or something to that effect. The accused was seen to
come from the room and run away by two witnesses who gave
evidence in the High Court. Both these witnesses stated that
the accused said he had killed his wife, and the accused made
a similar statement to the police constable who had arrested
hin1. The appellant in his evicence in the Court below s‘ald —

“That day T tlod deceased’s father that if he did not give v

. r . Sk T qat 3! ~
hack mv s ife he should give me my moncy back. He said v ber
¢ Yoma < v . ™.,
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ather abused me and [ was annoyed. Deceased told me to go
way. She said I was a slave. I'said ‘I marricd you and I have
-ome to demand you from your father and you abuse mc as a
lavc’. Then 1 stabbed her. I wanted to kill her because she
bused me and her father would not give her back to me.”

The lcarned trial Judge found the appellant guilty of
:ulpable homicide punishable vwiin death and in dealing with
he alleged abusive words said:—“The accusced alleged in his
svidence that the deceased provoked him by insulting him.
Provocation by words alonc has never been held to be sufficient
0 reduce the gravity ¢f an offence - wen in *iie ~ase of an
ndividual of the most primitive cultural background who
might have less control over his emotions than anothcr. In
‘his case I find that the provocation which accuscd alleges was
sffered to him by the deceased is not such as would reduce
culpable homicide punishable with death te culpable homicide
not punishable with death.” '

The trial Judge here misdirected himself, as provocation
oy words can be sufficient to reduce the offence to one which
is not punishable with death. This was the position under the
Criminal Code formerly applicable in Northern Nigeria in
iccordance with the decision in The Queen v. Akpakpan,
1 F.5.C.1. Insulting words may also amount to provocation
under section 222 of the new Penal Code of Northern Nigeria,
provided that the provocation otherwise comes within the
provisions of that scction.

There can be no doubt that the trial Judge erred in law
and the only issue that arises is whether we should nevertheless
aoply the crovian 1o scation 25(1) of the Federl Eapreme

Court Ordinance and dismiss the appeal on the ground that
therc has been no substantial miscarviage of justice.

The Solicitor-General, in a very helpful submission,
reviewed the facts with a view to drawing our attention to
circumstances which might lead us to the conclusion that
the case was one in which the proviso might properly be
applied. He drew attention to the fact that the alleged provo-
cative words were first mentioned by the appellant in his
evidenee 11 the Court below, and that none of the prosccution
witnesses had been examined to suggest that these words had
been used. He also submitted that the words used could not
amount to grave provocation. There was no evidence to show
that the appellant came from a primitive community in which
the words might he reg vded as grave. )

- Wefeel that the evec is not oae 1a which we should apply
the proviso so as to uphold the convicton. At the same time,
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there is substance in the submission of the Solicitor-General
that the alleged provoking words were first mentioned by the
appellant in his evidence in the Court below, and that none of
the prosecution witnesses have been examined to suggest that
these words had been uscd. 1t appears probable that both the
prosccution and the defence would have called further
evidence if the issue of provocation had been properly raised
in the High Court. In the civemstances of this case we think
the proper order is an order foi retrial. We would accordingly
allow the appeal, quash the conviction and order the appellant
to be retried by another Judoe of the High Court of the
Northern Region.

Appeal allowed; ve-trial ordered

SAMUEL BOBAYE ». KANO NATIVE AUTHORITY
[C.A. (Hurley, T0]., and Reed, J.)--December 16, 1961]
[Kanu —Criminal Appeal N, 1{/60(‘A/196/1]

Criminal Procedure—trial in native court—failure to ‘nform
defendant of liis 1~ iv state s defence- - defendant not admitting
the evidence given against him—Crisninal Procedure Code, ss.

126(2), 389.

Appeal—error, cinission or irvegularity in trial proceedings-—
failure of justice wwission to inform defendant of his right to
state Jiis defence—defendant not adnmitling the evidence given
against him—Criminal Procedure Code, s. 382.

~retrial order—principles on which an appeal court
should act tn deciding whether or not to order a retrial,

The appellant in the High Court was convicted by a native court of
criminal breach of trust under section 311 of the Penal Code. The trial court
omitted to call upon him to state his defence, thus failing to comply with
section 389 of the Criminal Procedure Code. The appellant did not in fact
admit the evidence which was given against him and he called witnesses in
his defence.

Held: The failure to inform the appellant of his right to state his defence,
whether by giving evidence or otherwise, had occasioned a failure of justice in
the sense that the appellant was prejudiced in his defence.

Cases referred to:

Ul Viale v Kaire Jadi e o i D00 YT IONULLRL 1D renowed;

Tambaya Filani . 2 vme Natiee Authority 1961 N.RN.L.R. 100
distinguished;

Yesuf Adbodunda v. The Queen + T.8.C. 70 applicd.

CRIMINAL APPRAL
gbanmuche for appellant;

Corcoran, Crown Counsel, for respundent.

Reed, J., dclivering the judgment of the Court: This is an
appeal against the decision of the Provincial Court, Kano,
convicting the appellant of an offence under section 311 of the
Penal Code. Onc of the grounds of appeal—the third additional
ground—reads:

[E3h ol ~F . sl N ol
Fhe wrial of the o ellant = 25 trvegular for failure on the

o L4l A - devan 1 U2 PN . N .
part of the conrt boluw to observe (e provisions of section 389
Al Cleiminad Dersindaes (ada NI DO N 11 .0 4000 0

_)'
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Section 389 of the Criminal Procedurc Code reads:

“Upon charging an accused person a native court shall eal]
upon him to state his defence and to inform the court of the
names and whereabouts of any witnesses whom he intends to
call in his defence and the court shall procure (e #.tendance of
such witnesses and hear their evidence in like -nanner in all
respeces ds a magistrate acting under section 163.”

Section 386(2) states that a}i native courts “shall he bound by
the provisions” of, snter «liu, section 389.

At page 2 of ihe catificd true English transiation of the
record of proccedings in the court below the following question
1s shown as having been put to the appellant:

“Have you got anything to say or witnesses who can prove
that you have not committed the offence. . . . . ”

The appellant is recorded as answering:
“I have got witnesses namely. . . . . .

and thereafter follow the names and addresses of witnesses.
These witnesses were duly called and gave evidence but the
appellant himself did not give evidence or state his defence,

Upon the application of the appellant the original Hausa
record of proceedings in the court below was produced and the
sworn conrt interpreter has interpreted the question set out
above as follows: '

“ . .
Samuel, have you anv witnesses to say that vou did not
; S . " . | Y. +
fomunii 15 oikence, that s say, et you received L350
which you are denying?”.

It appears, therefore, that the appellant was not asked if he
wished to give evidence on his own behalf, or otherwise stato
1. . . ~ :
hs defence, and did not, in fact, do so.

This court considered the effect of non-compliance with
section 389 by a native court in Ubi Yola v. Kano Native
Authority 1961 N.R.N.L.R. 103. In this case the trial court
omitted to ask the appellant for his witnesscs. The appeal
court stated:

“We note that the language of the scetion (section 382)
requires that there shall be no jnterference with findings of the
izisl cowt unless a failure of justice has actually been
occasioned. A mere possibility ihet a failue - pistice might
have been occasicned is ot enc ugh to justify i le'L‘l'fCl"(.‘l\Ci‘.”

gerwy Nrarpia Toow Rapons 1962

appeal court went on to say that no failure could have
occasioned unless the appellant had in fact wished to call
ssses. The appellant having stated that he had two
vitnesses, the appeal court “upon the assumptios. that
ppellant T+ 5 two witnesses” said:
“We are compelled to the cuncimsion that a failure of
:e has been occasioned by the omission of the trial « rt to
sly with section 389”
illowed the appeal.
It is clear from the record in the case before us that the
ficnt Aid not admit the evidiac - vhich was given against
and we feel obliged to hold that the failure to inform him
s right to statc his defence, whether by giving evidence
therwise, occasioned a failure of justice. We must,
fore, allow this appeal, the reason being that a failure of
e was occasioned in the sense that the appellant was
idiced in his defence. He was not given the full scope in
1ding hiroself which the law entitled him to. Neither
the appellants in Ubt Yola’s case (supra) and Tambaya
# v. Bornu Native Authority 1961 N.R.N.L.R. 100. In
last mentioned case, however, it made no difference,
use there was nothing that could have been added to the
1ce. Here, as in Ubi Yola, there was something that
1 have been added had the defence been given its full
e—the appellant’s own version of his defence as a
ected narrative, whether cvidence or statcrnent of
1ce, such as his co-accused delivered. We cannot say thav
would have had no weight and without that the defence
cmbarrersad oo prefudiced and there was o failure of
ce. If one of his witnesses had ot been heard, we would
had to ask, what that witness would have said before
conld have been satisfied that there was prejudice or
arrassment. But there is no need to ask what the appellant
self would have said; we know he bad something material
y.
We must decide whethes to order a retrial. The Federal
eme Court has set out the principles on which an appeal
t should act in deciding whether or not to order a retrial.
‘esufu Abedundu and ors. v. The Queen 4 F.S.C 70 at page
1s stated :
“We are of the opinion that, before deciding to order a
al, this Court must be satisficd () that there has been an
i law (including the obscrvance of the law of cvidence)
virregularity in peocedure of such a character that on the
s2ad the trial was not rendered ol aad on the other

e Mot to v vkl 44 cav thai LB en Jae boaea ney maian
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carriage of justice, and tc invoke the proviso to section 11(1) of
the Ordinance; () that, leaving aside the error or irregularity,
(he evidence taken as a whole discloses a substantial case
agoinst the appellant; (¢) that there are no such special circum-
stances as would render it oppressive to put the appellant on
trial a second time; (d) that the offence or offences of which the
appellant was convicted or the consequences fo the appellant or
any other person of the conviction or acquittal of the appellant,
are not merely trivial; and (¢) that to refuse an order for a
retrial would occasion a greater miscarriage of justice than to
grant it.”’

We now apply these principles to the casc before us.
There has been an error in law of such a character that the
trial was not rendered a nullity but we were unable to say
that there had not been a tailure of justice. The evidence as a
whole discloses a substantial case against the appellant. There
are no special circumstances such as would render it oppressive
to put the appellant on trial a second time. The offence of
which the appellant was convicted is not trivial; the conse-
quences to the appellant or to any other person of the con-
viction or acquittal of the appellant are not trivial. In our
view to refuse an order for a retrial would occasion a greater
miscarriage of justice than to grant it.

Accordingly we make the following order: Appeal
ailowed and the conviction and sentence sct aside. The
appellant shall be retried by the Chief Magistrate, Kano.

Appeal allowed; retrial ordered

L. [ ADEOYE . 'I'. A, ADEOYE
[High Counre (Skinner, ])———Dcumbur 29, 1961
(15 aduna—Civil Suit N 7724 /1960)]

Dizorce—dissolutivir of marriagc - juvisdiction—"thyco-year
rule’—hushand  domiciled i Nigeria but not in N«ithern
Nigeria--Malyinonial Causes - Iu‘ 1950, 5. 18(1)(b), N wrthern
Regzon ljzglz (omt Law, 1955, s. 32, Matrimonial Causes

Ruler, 175 M{)-

The wife was the petitioner in a suit for dissolution of mairiage. The
p(,tmon averred that the petitioner And the respondent were domiciled in
Northern Nigeria. Upon the pgtmonu s failure lu prove that, it was argued
on her behalf that her residence in Northern Nigeria for a pLI’lOd of three
years immediately preceding the commencament of the suit was sufficient
to confer jurisdiction by virtue of section 18(1) (0) of the Matrimonial Causes
Act, 1950, and section 32 of the Northern Region High Court Law, 1955.
The petition did not allege that the Court had jurisdiction by virtue of
section 18(1) (0), nor had the petitioner pleaded any of the facts required to
be pleaded by rule 4(1) (f) of the Matrimonial Causes Rules, 1957, in support
of such an allegation, including the fact that the respondent was not domiciled
in Northern Nigeria.

Held: The petitioner could not be heard to argue the converse of her
averment that the rerpondent was domiciled in Northern Nigeria.

Per Curiam: 'The provisions of section 18(1) (5) of the Matrimonial

Causes Act, 1950, cannot be cffectively applied in Northern Nigeria. The
second condition of section 18(1) (b) reuire. that the husband, not being
domiciled in England, should not be domiciled in any other part of the United
Kingdom or in the Chaneel Islands or the Isle of Man. These territories have
Lo equivadent e Pedamilon of Migos, aed eocesmently the bodediction
of the High Cowt cannot be exercised m conformity with secdon 1001 (b)
for the purposes al section 32 of the Northern Regton High Court Law, 1955,
and the Court has no jurisdiction under the “tirree-vear rule” to hear a wife's
petition for divorce where the husband is domiciled in Nigerta but not
within Northern Nigeria. Tt may be otherwise where a husband is domiciled

outside Nigeria or wlhere a wife petittoner secks a divoree oo the ground of

nullity and the marriage has Leen celebrawed - iihin the jurisdiction.
Sulr ForR DissoLuTIoN oF MarriaGs

Gaji for peditioner;

Atta tor respondent.

Skinner, I.: The petitioner secks the dissolution of her
marriage with the respondent on the grounds, of cruclty and
adultery. No appearance was entered by the intervener named
in the petition.

Havine heard the evideoee oF the parties ] was not

I .a\m‘b neard the evidooes b the partwes Wias 1o
satisficd that they are domsiciled i orthern Nigeria as
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averred and I therefore invited Counsel for the petitioner to
address me on this point. He conceded that this averment had
not been proved but submitted that the peiitioner’s residence
in Kaduna for a period of three years imincdiately preceding
the commencement of this action is sufhicieat to confer juris-
diction for the purpose of these procecding:s. ""is contenuon
rests upon section 18(1)(h) of th~ Matrin - il Causes Act,
1250, which rcads as follows:—

“18.—(1) Without prejudice to any jurisdiction exerci-
sahle by the court apart from tiis section, the court shall by
virtue of this section have jurisdiction to entertain proceedings
by a wife in any of the following cases, notwithstanding that the
Lusband is not domiciled in England, that is to say:—

(b) in the casc of proceedings for divorce or nullity of
marriage, if the wife is resident in England and has been
ordinarily resident there for a period of three years immediately
preceding the commencement of the proceedings, and the
husband is not domiciled in any other part of the United
Kingdom or in the Channel Islands or the Islc of Man.”

This section enacts a statutory exception to the ordinary
rulc that the court of the partics’ domicile has exclusive
jurisdiction to dissolve their marriage. It applics to a wife’s
petition where the husband is not domiciled within the juris-
dictionn of ithe Cowrt in which the procecdings arc iiraituied;
and it must be specifically pleaded, as preseribed by rule
4(1)(f) of the Matrimonial Causes Rules, 1957. But in the
present case the petitioner has sought to establish jurisdiction
by averring domicile in Northern Nigeria. That averment
has not been made out and she caanot at this late stage be
heard to argue the converse, namely that the vspondent is
not domiciled in Northern Nigeria. I consider however that 1
ought to take this opportunity of expressing my views on the
applicability of scction 18(1)(h) of the Matrimonial Causes
Act, 1950, to proccedings for divorce mstituted in this Court.

The Matrimonial Causes Act, 1950, is a statute currently
in force in England and may therefore be invoked by virtue
of rcction 32 of the Northern Region gl Conrt Taw, 1955,
But can the provisions of scction 18(1)(h) be efectively

applicd in Nigeriai It is 0 be noticed that theve rre two
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it scems to me that nothing short of Feder
give this Court jurisdiction under the
h({:axl a mfc;’s pctition for dﬁvqrcc where the hushand 15 domi-
1%1.( L‘ -]111 _N}gc1'1a bl_Jt not within t_hc. Northern Region. It may
be otherwise _whcw 2 husband s domiciled outside Nigeri:
or where a wife petiioner seeks a decree on the n'r(:m;d o‘tl"
nullity and  the oarnage has been celebr ithi the
Jurisdiction. L e

al legislation can
X3
three-year rule” to

ffor the re arlier given, i iy ‘ icl
i octhon e a.s.f)ns «fnhel Lwven, 1hnd that domicile within
e 1geria not having been established, T have n
Jle}llls 1ct_1$)1_1.’r.0 hfa.r this petition, It iy aceardingly struck out
“ I quesuon of jurisdiction not having been raised by the
respondent, there will be no order gs to costs

Petition struck out.

v K. ISSARDAS AND
RLY) LIMITED
~IFebruany 3, 1961]

No. K/142/1960]

w - pluintiff’s  non-compliance
emises Qrdinance o evidonce
vhich Ordinance applies non-
wnee, Laws of Nigeri::. 1048,
wthern Provinces (Iucrease of
vol. 8, page 232; Recovery of
ton to Certn Areasy Order in
sovery of Premises (Withdrawal
Amendment) Order 1n Council,
cedure) Rules, 0.45.

ry of possession—applicability
we—premises i Kano —proof
h Ordinance applies.
on-suit—absence of evidence
vered are within area to which
wpplies.

n of premises in Hull Road, Kano,
: the term of one year. [He did not
werv of premises prescribed by the
1¢ defendants opposed the caim on
‘he defendants adduced evidence to
cre not within any of the wreas in

evidence entitling cither party to
mn-suited.

I not been argued, that the burden
e application of the Ordinance had
the premises were situated.

N.R.NLL.R. 33, veferred to.

R. S, Horn) for the plaintiff;

endants.

1 s for posscssionof premises
‘or mesne profits. Iis case is
cfendants for one year from

the defendants refused to
ase exered and are sl in
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Bate, J.
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The defendants by their defence allege that the lease was
not for one ycar but fur an indefinite period. 'Lhis is not how-
ever supported by the evidence of the only witness whom they
called. T accept the evidence adduced by the plamntiff on this
point and find as a fact that the plaintili let the premises to
the defendant for one vear trom the Lat September, 1958.

The first ercung on which the defendants resist the
plaintitl’s claym is +hat the plaintiff has not followed the correct
procedure for the recovery of premiscs. Counsel for the
defendants submits that the Recovery of Premises Ordinance
applics, that the phintff has not comptoi with the
requirements of tius Ordinance and that therefore his claim
must fail. Counsel for the plaintitf submits that the Ordinance
does not apply. Neither has supporsted the proposition on
which he relies by reference to any legislation with regard to
the application of the Ordinance.

As was pointed out in Patrick Ede v. Ayo Sabongari, 1960
N.R.N.L.R. 83, the application of the Recovery of Premiscs
Ordinance to Kano depends on the Northern Provinces
(Increase of Rent) (Restriction) Order. The effect of this order
coupled with the Recovery of Premisecs (Withdrawal of
Application to Certain Areas) Order in Council as amended
in 1951 is to apply the Ordinance to Kano Sabon Gari, Fagge,
Kano City and Kano Tudun Wada.

In the present case the whereabouts of 34 I8 Hull Road is
no doubt well known to the parties but there is no cvidence
before the Court whether the premises are or are not within
any of the arcas referred to v the Order nor lias it been
sugpe-red that chere is any weoterial tromn which the necessary
inferenee could be drawn. Tor the plamntitf it is contended
that, since the defendants say that the Ordinance applies, the
burden is on them to prove it. I cannot accept this because
by virtue of section 1 the Ordinance applies to the whele of
Nigeria except in so far as its application may be withdrawa
bv Order in Council. It may be, though this hus not been
argued, that the burden is on the plaintiff to establish that the
application of the Ordinance has been withdrawn from the
arca 'nwhich the premises arce situated. However that may be,
the fact remains that there is no evidence whether or not the
premises arc in an area to which the Ordinance applies and
I cannot say whether the proper procedure for the recovery
of the premises 15 that laid down in the Ordinance or some
other procedsre. Tt cannot be said that, whether the Ordinance
apphics or not. the correet procedure has beor followed. e

™ N 00D
NP RERRAUREIDNES Toaw RbrooR:d o 62

~that, if the Ordimance
if has not attempted to assert that, i tgu Oldh ke
(4 - ‘ : :
?tl e has followed the procedure lard (g.\\n b e
e : cerve in this connection that 1ile
i observe in this €
ot though ! llllLliSht“lul'iLﬂx e same as that requiry d
notice 18 substantith same as that e
section 7 of the Ordinunee. However 1hub1 Tlliminm o
bebr SUMEN0NS 48 required by section 10 mu1 \(n ot s
: o y ~ ; EPRY e ETETR "k‘ 3
j ?hc sequirements of the Crance hive bheen 1 |
| . 3 apnts hoave adanccee
Neither the plaintff nor v o defendants have uhhnm
: y (> 12 AQ 110 - '('\ )

l nﬁe to show whether or not the premises (“‘(I(f)J:‘d‘.[“',L[]C/‘
Er the upplication of the Recovery of ‘Prc‘n‘i(ﬂ:'tﬁn e
re 1Ls consequently no satisfactory evidence €n f1 g cither
freto ‘udgment. 1 therefore order i CXCTCISe v(')l 1111\’7) })L (hmf)
: OJL'dct; XLV of the Supreme Court (Civil Pre
er XLV o ' Cou
os that the plaintiff shall be nonsuited.

The defendants have counterclaimed forf flanglgeiﬁgc::
1 allege s part of the premisc:

1nd which they allege forms . cmiscs
o e does not support this allegatio
b, The evidence does not support B ©5 &

tOI ;1117? not satisfied that the plaintiff ever fet the (1;11\(1\::;
stion. to the defendants. There will therefore be judgrme

Bthe plaintiff on the counterclaim.

H 3 O S, -ecover
I do not think that either party 1 entitled todjw‘;)g ;0
from the other. There will therefore be no order as

1 form of

w W

Order of Non-suit.

Al Shour

[
. Tssardas

" aate .



TRACEY BLAGDEN LIMITED MOTTAMMED

HAWAY AND TWO OF1IERS

[High Court (Bate, J) -fune 24 1961]

[Kano  Civil Suit Noo X/1H6/1%61
Practice and procedure—interim  uitachient- —difendant
about to dispose of s property —echethe: “weniion to obstruct or
delay decree —obsiruction or delay a /u“\zl)le consequence —no
doect evidence af intentivie iniocent explunation of propse!

disposition—-Supreme Court (Croil Procediure) Rules, 0. 20, 1
1{a); 0. 19, 5. 2.

The plaintitfs sucd the defendants for the recovery of £26,454-125-34.
The defendants had mortgaged three rights of occupancy to the Bank of
West Africa to cover advances, The value of the rights of occupaney far
exceeded the amount which the Bank of West Africa was prepared to advance
to the defendants, and they proposed to redecem the Buuk of West Africa’s
marigage and mortgage the rights of occupancy to the Bank of the North for
a considerably larger sum, which, they said, they would use to pay off their
debt to the plaintiffs. ‘The plaintiffs applied under Order 20, rule 1(a), of
the Supreme Court (Civil Procedure) Rules for the interim attachment of
the defendants’ cquity of redemption, on the grounds that if the Bank of
West Africa were to foreclose a substantial sum would be left over whereas
if the rights of occupancy were mortgaged to the Bank of the North and
that Bank were to excreise its powers as mortgagee there would be nothing
left, and thut therefore the defendants by this disposition of their properly
intended to obstruct or delay the execution of any ducree that might be
pasced againse them.

Held: The fact that the effect of the defendants? DIOPO\Cd disposition of
their property might be to obstruct or delay the exceution of a decrec against
ther dri not prove thor vhe defendunie tatcnded o achisve (uis effect.

There betne no direct evidence of that intention, and the defendants
huving given an innocent explanation of their proposed action which had nnt
been refuted and was not so improbable that it should be rejected out of hand,
the Court found that no intention to obstruct ov deliy had been established.

Arrrication N Crvin Sure

R. 8. Horn for plaintifls-applicants;

¥ €. S, Hughes (with him lhait C. F. Razaqg) for
defendants-respondents.

Bate, J.: The applicants are the plaintiffs in an action for
£20,454 125 3d owing upon an account stated or in the
alternative under an Auccmcnt in writing. ‘T'heir application is
for the interim attachment of the def ulddnl\ properiy: 1t is
brought under Order XX, rule (1) ((1) of the Supreme (,oum
((.1\11 Procedore) Rules, Their case 1s that the Cofendants a
about to dispose of thelr property with intent to obstruct or
Aclay anv decree that mav e oossed awainst then. Pl

NortrrrN N1CER™ [Aw Rerorts 1502

affidavit in support shows that the defendants have mortgaged
three rights of occupancy to the Bank of West Africa to cover
advances up to £26,000 but that they purpose te redeem this
mortgage and mortgage the vigh's to the Bank of the Nerth for
a considerably larger sum. 25 defendants’ athdavie adimits
this and shows that the value of the vights far exceeds £26,000
but that the defendants hope o obtain a loan from the Bank of
the North equivalent to the full value of the rights. The
applicants’ case is that if the defendants mortgage the rights
to the Bank of the Nocth, the applicants will be prejudiced
because, whereas if the Bank of West Africa were to foreclose,
there would be a substantial sum left over after the Bank bad
realised their sccurity, there would be nothing left if the
Bank of the North sold the rights under their powers as
mortgagcees. For the applicants it is contended that the evidence
establishes that the defendants are about to dispose of their
property and that by doing so they intend to obstruct or delay
the execution of any decree inade against them.

The defendants deny that they have any such intention.
Their affidavit shows that they merely wish to make as full use
as possible of their rights of occupancy for the purpoese of
raising money. They say that the Bank of West Africa will only
give them £16,450 on thewr mortgage, that this is far less than
the value of the rights mortgaged and that they therefore
intend to redeem the mortgege and raise a larger sum by
another mortgage to the Bank of the North which they believe to
be prepared to lend them much more on this security. They
would, they _say, usc this moncy to pay off their dclu to the

spplicanis, Tor tha dofondaats 10 5 sulimitted that the ovidencs
discloses no intention to obstruct or «elay.

There 1s no direct evidence of any intention on the part of
the defendants to dispose of their property with intent to
ohstruct or delay the exccution of any decree which may be
passcd against them. The fact that thc effect of the defendants’
proposed disposition of thetr property may be to obstruct or
delay does not prove that the defendants intend to achieve this
result. The position is not the same as under Order XIX, rule
2, where the question to be considered is what is the effect of
the defendant’s action, irvespective of his intention. T am
unable to accept the contention that the intent s implicit in
the facts proved. The defendants have given an innocent
explanation of their proposed action and this explanation has
Jor Been efuted nor is it se o peehable that it should be
rejected out of h'md T find thav ro intention to obstruct or
delay has been csiahy shed.
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‘1. Blagde
L,mifcd“‘ ‘The application is therefore dismissed. The plaintiffs
s fay & Shall pav the defendants’ costs assessed at £5 55 0d.

I'wo Others

P, I,
Application dismissed.

ALHAJI BATURE GAFAT «. UNVi'iD AFRICA
COMP*NY TIMITELD
[High Ceurt (Reed, J.)—-December 5, 1961]
[Kono- 507 Suit No. K/7/1961]

Evidence—estappel—estoppel per rem rdicatam—contract
~breach—-contract for sale of goods-—price puid  non-delivery
f goods—payment recovcred (noaction for money /)(zzd for a
wnsideration” thot had wholly failed—subsequent ~action for
lamages for vreucr. ¢f contract.

Res judzcam—~mnh act for sale of goods--non-delivery—
srice recovered in action for inonev patd--—subsequent action for
lamages for breach of conlruct.

The plaintiff agreed to buy a lorry from the defendants for £170-0s-04
ind paid the purchase price. The defendants did not deliver the forry, and
‘he plaintiff sued them in the District Court and obtained judgment for the
sum of £170-0s-0d as money paid fora consideration which had wholly failed.
The plaintiff then sued the defendants in the High Court claiming £500-0s-0d
reneral damages for breach of the contract for the sale of the lorry. The
lefendants pleaded the District Court action and judgment. It was argued on
sehalf of the plaintiff that he had two caases of action, for the refund of the
surchase price on a consideration which had wholly tuiled, and for damages
which flowed from the defendants’ fatlure to deliver the lorry.

Held: The plaintiff was cstopped from bringing the action for damages
for breach of contract.
Cases refersed to:

Serrao v. Nocel, (1885) 15 (Q.B.D. 549, followed;

Conquer v. Boot, [1928] 2 W12 536, applicd.

CwviL Suit

The facts were as stated in the headnote. At the trial, the
plaintitt gave some evidence, and then by consent a preliminary
objection was argued, based on the District Court judgment
which the plaintiff did not deny. In the course of the argument
Ceunsel for the plaintfl obscrved that it wonld not have been
possible to cstimate the dimages at the time when the District
Court action was commenced becausce the groundnit scason,
during which the plaintiff would be operating the lorry, had not
then started.

Nrwajer for plaintift;
L. Noel Grey for detendants.,

Reead, J.: The delendents Tuve raised a preliminan
ochjection tat the plaintiff is FTUppe d from 'i')rinﬁim; this
action on the grounds that Jo h 1= already abtamed 111dwmen[m
I Cih cacs camee af aetion inoshe ACLICT

73



74

Reed, J.
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before me the plaintiff claims damages for breach of contract by
the defendants; the allegation is that the defendants agreed to
sell, and the plamuifl agreed to buy, a lorry for the sim of
£170 and that, in pursuance of the agreement, the plaintiff
paid the defendants £170 and that the defendants failed to
deliver the lorry. It is common ground that before the avtion
was commenced the plaintiff had sued the defendants o the
District Court, and had obtained judgment. ior this sum of
£170 as “woney patd by the plaintift to 1the defendants for a
consideration which has wholly Lailed™.

Counszel for the plinaft subnuts et theve are two
separate causcs of action but I cannot agree. There is one
cause of action only, the breach of contract, and that cause of
action gives rise to two different forms of relief—(1) the return
of the money paid because of the breach ot contract and (2)
damages for the breach of contract.

The doctrine of res judicata is based upon two theories—
first, the general intercst of the community in the termination
of disputes and, secondly, the right of the individual to be
protected from vexatious multiplication of suits. Accordingly,
as Bowen L.J. said in Serrao v. Noel (1885) 15 Q.B.D. 549 at
page 559—

“The principle is, that where there is but one causc of

action, damages must be assessed once for all.”
In that case the plaintiff alleged that the defendant was
detaining shares which belonged to the plaintiff. fle first
brought an action in the Chancery Division claiming an
injunction restraining the defendant from parting with the
shares and b 1 bis zenon the aefendant conn ied to an order
for the delivery of the shares to the plaintiff. The plaintift later
sued in the Queen’s Bench Division for damages for the
detention. It was held that he could not rccover as the damages
could have been claimed in the foriner action; that injunction
and damages were only different forms of relief apphceable to
the same cause of action.

In Conguer v. Boot [1928] 2 K.B. 336, Talbot J. said at
page 346 —

“There are many authorities on this subjcct or connected
with it, but thev all come back to the same test, is the cause off
action in the second action the same as that for which the
plaintiff had judgment in the first? If it is, the second action
cannot be mawmntuined, and (speaking generallv) it is immaterinl
whether the plaintff knew or might have known, when b
brought the first action, the tscts on which he relies in the
second.”

TTorTHERN VIR Daw RESORTS 1957

In the case before me the plaintiff could I_mve\claimcd, and
ohtained judgment t:or, damages in thg DIS-tl'ICjL Court. It doces
ot help the plaintiff to say now ‘thqt his claim for damages was
i excess of the District Judue's jurisdiction; he could have
avoided bringing two uctiors by bringing one act.cn in the
Hich Court clanning Loth veliefs. qu doces 1t‘11cl_p 11121] to say
that when he commenced the suit in the District Court he
o 11d not cstimate the damage he had suffered as the ground-
aut season had not started.

For these reasons | (ind that the plaintiff is estopped from

Diingl a1 seike 1T out.
hineing this action and L Scike
e Struck out.

75
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ALHAJT WADA o CHIEF ALKALI G
) BIRNIN KEBBI
[High Court (Reed, J.) —January 3, 1962]
~ [Kano—Civil Suit No. K/124/1961]

. Natwe Courts—judicial privilege—liability” of _Alkaly —
action against Alkali in respect of acts done in the exercise of
his jurisdiction -acts done in good faith—acts done without
just cause— Native Courts Lazw, 1556, 5. 8; Magistrates’ Courts
Ordz}z_)arlz)clcj, C(zlp. 122, Laws of Nicoria, 1943, » o1, o

ublic - Authoriries—judici vilege— nati
privilege o A Judicial  privilege—native  court—
The plaintiff sued the defendant, an Alkali, in respect of acts done in

the exercise of his jurisdiction as Alkali conferre i i
Courts Law, 1956. }gy section 8 of that Law-ifuwd on fim by the Native
“No persen chall he liable 15 be sued in any court for 1
ordered t5 be done by him in the exercise of jurisdiction cgrrllge:rcctd(gncthqr
Law,' whether or not within the limits of his jurisdiction, provided thatyhe ;:
t}}e time of such act or order, in good faith, believed himself to have jur
diction to do or order to be done the act in question.” e
The plaintiff did not allege in the writ or in the statement of claim th
the defendant did not act in good faith, but in respect of one of thc ite .
of claim it was alleged in the writ that he acted without just cause }1;19
defendant objected that the suit disclosed no cause of action and {shou'ld L:C
struck out. In reply, it was submitted on behalf of the plaintiff that the on ;
lay on the defendant to prove that he acted in good faith, and, altcrnati\fell;rs
2

that the statement that he acted wi i i
faith, ed without just cause was an allegation of had

Held: The onus lay on the plaintiff to prove that the defendant did not

act in good faith. That was not allege erefor i
ey leged, and therefore no cause of action was

Case referred to:
Onitiri v. Ojomo, 21 N.L.R. 19, followed.
(Editorial Note.-—Sce also Ebon Ajao . Alhaji Amodu and P.C. Aruma

Fl

1960 N.R.N.L.R. 8; and for the commorn law s .

I TIR NP aw sce Halsbury, 3rd Tdig
volume 30, Litle “Public Authorities and Public Oﬂicer;’’W%-~r3t1’()i I:rt{lrl‘lonf
1 and 2, paragraphs 1351-1361.) , Part 2, scetions

APPLICATION IN CviL Surr

Thanni, for plaintiff;
Corcoran, Crowen Counsel, for defendant,
~ Reed, J.: Counscl for the defendant, Mr Corcoran, bas
raised a preliminary objection. He has submitted that th
pleadings disclose no cause of action. He has draw'n me
atten‘t‘lon to section 8 of the Native Courts Law which l'cad\‘—X
No person <hall be liable to be sued M any coliwt for ;r\'
act (iqnc_ or ordered t¢ he done by him in the LX<:)‘(“1'<‘ e
Jutisdiction conferred by this Law, whether or not ;vi‘thi;bt I(nl«i
,,, Ther or not in the

Toamita nf Win Gaawlndiosl ol o v

sToaraert, NICERIL ave REPORTS 1967

ict or order, 11 good faith, believed himself to have jurisdiction
-0 do or order to be done the act in question.”

T'he action is brought against “Chict Alkualt of Birnin
[Kebbi.”” The present holder of that office, Mallam Husseint,
Jas appeared to answor e summons. Mr Thanni at first said
he was suing the otfice of Chiet Alkali but he made what he
intended clear when he said—

“If Mallam Husscini is the present holder of the office of
Chicf Alkali of Birnin I{chbi it is Mallam Husseini whom we
are suing, We are suing him in his capacity of Chicf Alkali.”
Mr ‘t'nanm concedes that the plamdils are suing in respect of
acts done by the defendant in the exercise of jurisdiction
conferred by the Native Courts Law. That is to say, the
plaintiff is suing Mallam Husseini for acts done by him in the
exercise of jurtsdiction as Chief Alkali which is jurisdiction
conferred by the Native Courts Law. The writ claims three
items of relief but cach is in respect of an act done by the
defendant in the exercise of jurisdiction as Chief Alkali.

Mr Corcoran submitted that the suit should be struck
out, as disclosing no cause of action, because it has not been
pleaded by the plaintiff that the defendant did not act in gocd
faith. Mr Thanni replied that it is for the defendant to prove,
if he can, that he acted in good faith. That is tc say, thus is a
dcfence open to the defendant but the onus is upon him to

rove it. Later Mr Corcoran referred me to Onitiri v. Ojomo
21 N.L.R. 19 and Mr Thanni replied that, in any event, bad
faith was alleged by the plaintiff against the defendant in the
oleadings because, in item 3 of the writ, it 1s alleged that the
imprisomaent was vithout just causc.”’

In Onitiri v. Ojomo a claim was made against a magistrate
for false 1mprisonment. Section 61(1) of the Magistrates’
Courts Ordinance reads: -~

“No magistrate, justice of the peace or other person
acting judicially, shall be liable to be sued in any civil court
for any act donc oy ord--ved to he done by him in the discharge
of his judicial duty wherher o not within the limits ¢f his
jurisdiction:

“Provided that he at the time, in good faith, believed himself
to have jurisdiction to do or order the act complained of.”

de Comarmond S. P. ., as he then was, stated at page 23—

“There remains a rather upportait point to examine.
The point is whether it is for the plam#© i this suit to allege
(and prove) abscrce of good faith, or whether it is for the
defendant ta allee (2! nrove) his good faith.
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v,
Chief Alkali
B/Kebbi

Reed, J.
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“‘I am of opinion that the first alternative is the correct
one. Subsection (1) of scction 61 lays down the general rule
that a magistrate is protected. The proviso to the subscetion is
obviously the exception to the general rule and it is therefore
for the plaintff to establish that the general rule does not apply.

‘4 the present case no averment has been made that the
magistrate was not acting in good faith, and, for the reasons
given above, I am of opinion that the preliminary objection
succeeds.

v uphold this preliminary objection and dismiss this snit
with costs.” ) »
The cffect of section 8 of the Native Courts Law is the
same as the effect of section 61(1) of the Magistrates’ Courts
Ordinance and I respecttully follow the rgasoning of the
learncd Judge in Onitiri v. Ojomo. The effect of both sections is
this: the ofhicer acting judicially shall not be liable to be sued
for any act done by him in the discharge of his judicial dut
That is a matter of law. But, as an exception, he may be liab{é
if he has not acted in good faith. The onus of proof that he has
not acted in good faith is on the party who makes the allegation
What the sections do not say is that the officer acting judiciall ,
may be sucd for an act done by him in the discharge of hi}s,
judicial duty but that it shall be a defence if he can show that
he did the act 1n_good faith; if it did, then the onus of roz)f
would be on the judicial officer and I would agree that iIr)x the
case before me, the plaintiff would not have to plead that ¢l .
defendant had not acted in geod faith. pEe e
b gowpfz'g in the Statement of Claim is it alleged that the
defendant did not act i grod fuale It s true that in tles thicd
item of claim n the writ, which is £500 damages for f'allsz
imprisonment, it is stated that the sentence was “gasséd on’th‘
plaintiff without just cause.” fiven if T assume that this is .
pleading it does not, in my vicw, amount to an allegation of b crll
faith. “Without just causc” is the same as saying “svitl dt
reasonable cause” or thar what the Chief ;'()Ik-\fi did s
unreasonable or unjust. That is quite a diﬁerentuthin; fr\:)dh
s1ying that he acted in bad fuith. Tt is quite possiblo’ fo Y
judicial officer to do an wnrcasonable or uniust act i; <70r*‘;
faith. Indecd onc of the grounds of appeal against the dCC?Si;I(l
gi a judicial officer is frequently  that t’thc decision s
‘unreasonable™; that certanly does not amount to 'ﬁl aleg: i
tion that he has acted 1 bad taith. » B

For these reasons ! find that the pleadings tsclose no
causc of action, o

Struck our.
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BALA ABASHE @ COMMISSIONER OF POLICE
[C.AL (J.A. Smuth, S0, aned olden, §)

Pebruary 5, 1962]
[Jos Ciid ol Appeal No. JD/I [6CA[1961]
Criminal procedure—recall of witesses by court —proseci
{ian Titiesses recalled after close of duioce case -—matier drisuiyg
ex Tproviso _Criminal  Procedure Code, s. 237, Cyiominal
Procediure Ordimance, s. 200.

The appellant wis convicted by a Chiet Magmstrae on a charge of theft.
After the prosecution and defence witnesses hed been cxamined and cross-
examined and after counsel for the defenee had swmmed up the case for the
Jefence, the Chicl Magistrate adjourned the case lor ] udgment on the follow-
ing day. On that date, the Chicf Magistrate said, infer alia, *'Y'he evidence
this cuse is inadequute for the just decision of this case. Under seetion 237
of the Criminal Procedure Code 1 shall recatl the following witnesses” . .. Tle
proceedcd to recall 4 number of prosceution witnesses and examined them
on various points. Defenee counsel cross-examined them and both prosecutor
and defence counsel again ad dressed the court. The Chief Magistrate convicted

the appellant.

On appeal, it was argued that the powers conferred by section 237 of
the Criminal Procedure Ordinance should only be exercised when a point
arises ex improwiso and is one which human ingenaity could not foresee.

Held: (1) Section 237 of the Criminal Procedure Code must be
interpreted 1 the sante way as section 540 of the Indian Code of Criminal
Procedure has been interpreted, thatis, in the light of the Boglish authoritics
wd in the same wr o e section 200 of the Criminal Procedure Ordinance:
and therefore,

(2) Where, and ouly where, a matter arises in the defence oy improviso,
“hich mo human ineenvity contd forciee, magistrate not only may. but
0 as appear 1o hin e atial for the jnst deciann ol

must, reva’t suci vitnesses
the case.

Held, turther, that in the circumstances of this case no such situation
had arisen, and therefore the irial court had misdirected itself in neifnyg under
section 237,

Cases referred to:

Ljukolom v, Ty ook v eeral of Poficc, VW LCA 1601, followed;

In ve Narayanan & nibiar, AR, 1942 Madras 223, {ollowed;

Reg. ©. Frost, (1830 9 €. X 129, applied.

CRIMINAL APPEAL

Fxekwe for the appellant:

Nadarajah, Crown Counsel, tor the respondent.

Holden, J., dclivering the judgment of the Court: This 1s
an, appeal against the conviction of appellant by the Chict
Magistrate, fos, ontwe grounds of T He was chirged with
stealing first 178 wzallens petrol and sevondhy ZY callons kero-

sene, all the progeic of his cooployer, the NMinistry of Works,
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the gencral ground that the decision was unreasonable having
regard to the evidence, and the sccond was that “the learned
Chief Magistrate crred in law when he exercised his power
under scetion 237 of the Crinunal Procedure Code to recall
witnesses after the case had been adjourned for Judgment.”
Hearing of the case stavied va Hith August, 1961, and was
continued on 14th and 15th August. At the closc o the defence,
both parties addressed the court, and the matter was adjourned
to the next day tor judgment. On 16th August, 1961, instead of
deliverig his judgment, the Tearned Chief Magistrate said :—

“The evidence in this case is inadequate for the just
decision of this case. Under s. 237 C. P. C. T shall recall the
fenowing witnesses: 2 P.W. (Foster); 3 P.W. (Moses); 4 P.W.
(Olu); 3 D.W. (Benninson), and I order that all P.W.D. Jos
lorry drivers employed in Jan. and Feb., 1961 be called with
log-books.”

The evidence before the court at thst moment was as
follows:— :

Accused was a relief storekeeper employed by the Ministry
of Works in Jos. Part of his duty covered the supply of oil
products for use in the Mechanical Workshops. Iis duty was
to make out requisitions in a duplicate book Exhibit 5 when
fresh supplies were needed. This requisiion had to be
approved by the Assistant Works Manager (Zad prosecution
Witness). When the 2nd prosceution witness had signed the
requisition, accused’s duty was to make out a Forin T.NLR. 29,
similar to 2 Local Purchase Order but restricted to oil products.
With this he wvent ina lorry to the sunpliers ar & coilected the
o1l products requived, brought them to the Yard, and put them
into the store. He was then rcquired to enter these receipts in
the relevant tally-board, on which all jssues were »lso entered.
On 29th Jonuary, 1961, appellant colleeted 90 gailons of petrol
from the 5th proszccntion witness en the TUIN.R. 29 Tixhibit 7.
On Ist February, 1961, appadienc collected 5 tins o0 + gallons
cach of kerosene from the 6th prosecution witness on the
T N.R. 29 Exhibit 6. Exhibit 5, the duplicate book, was in
appellant’s hands all the relevout time, yet there are no
requisitions in that book for these three supplics. The petrol
tally-board Exhibit 3 shows one entry of 44 gallons of petrol
received on 3rd January, 1961. This is supported by a requisi-
tion duplicate in Exhibit 5. Tixhibit 3 shows no entry reporting
the receipts of 90 gallons on 2Hh January or 88 gallcns on 31st
January, 1967, The kerosene wlv-board Exhibit 2 shows onc
entry in appellant’s writing wade on 6th Januaiy, 1961, 1t
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Lows no entry reporting the receipt on 1st February, 1961, of a
irther 20 gallons of kerosene. Thcrc’w usually 'aidelay of from
ve to seven days before the bill raised by a F.N.R. 29 can
ach the Moechanical Workshops trom the suppliers wia the
covincial Engincer’s office. "1+ HE prosccution witness told
5w he handed over wo appetlant, checking the petrol with
[oses (the 3rd prosccution witness) and appcllant. He also
1d how when he returned fron leae he fmlnd'sgvcml‘ pages
issing from the duplicate requisition book Exhibit 5. Several
quisitions show in this book between 3rd January, 1961, and
Wd Februuns 1901, for other itens, tof nr‘me_tor any oil
-oducts. On taking over the storekeeper’s duties from the }th
-osecution witness when the latier went on leave, appellant
Id the 2nd prosecution witness that he was satisficd that
rerything was correct. Theré is cvidence from the 4th
osecution witness that they together with the 3rd prosecution
itness checked the stock in the fucl store, but both appellant
d the 3rd prosecuticn witness deny this. 'The Ist prosecution
itness on 21st March, 1961, checked the physical stock in the
sre. He found no petrol in stock. He found in the course of
ecking the documents that the two receipts of 90 and 38
llons of petrol had not been entered in the tally-board,
e found 3% gallons of kerosenc on the tally-board, and
gallons in stock. On checking the documents, however, he
und that 20 gallons received on 2nd February, 1961, had not
en cntered, in the tally-hoard, so there was 1 fact a short.age
19§ gallons. &5 ‘+th prosecution witness was aware within a
ort time of returning from leave that there was a shortage of
productsin the store, and made an interim report to rhe nd
gysecution svitness on 3ra tubruary, 1961, and a full report sn
th February, 1961, When arrested. appellant made a short
tement which confirmed the system given in evidence and
sted that there wers outsi wing shortages when he ook
or the store. Tis own evidence is ¢ detailed confirmation of
> prosceution stery ox 10 how hie reevud the three celiveries
ol products. T+ savs he wok all these deliveries to the store,
. did not enter the petrol or the kerosene on the tally-boards
sause the 3rd prosceuiion witness told him that the -+t
ysecution witness had told i not to give the tally-beards to
sellant. He said he was net in charge of the oil products
re, but his only joh was to collect further supplies when the
| prosceution witness told him it was necessary. He savs
t when he made the entry of petrol received on 3rd January,
31, there was S fact no petrol in woo -k though the board
wed 1021 gail s, e did not report this discrepancy. He
y says that when he eniercd the dddivery of kerosene on Gth
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January, 1961, the tally-board Exhibit 2 showed a stock of 13
gallons. There was in fact none there, he says. One of the
containers leaked, and he reported to the 2nd prosccution
witness. He was unable to say how much pairol was lost by
that leakage. He claims that when he took the store over there
was no petrol in it, in spite of the fact that the tally-board
showed 119% gallons ns being in store. He call " two del nee
witnesses neither of whom helped anyone ver nuch.

This, then, was the statc of the c¢vidence before him
whep the learned Chict Magistrate sald the evidence vwus
“lidequate for a just decision i1 this case”. He recalled the
witnesses named and they were further questioned by Mr
Ezekwe. Both sides addressed again, and the matter was again
adjourned for judgment.

In his judgment delivered on 21st August, 1961, the
rned Chief Magistrate convicted the appclla;lt on both
ccunts. Referring to his own exercise of his powers under
section 237 of the Criminal Procedure Code, he said he
considered that these recalls would not have been permissible
under section 200 of the Criminal Procedure Ordinance, which
he says is identical in wording with section 237 of the Criminal
Procedure Code. He considers that the whole tency of the
Criminal Procedure Code changes the position of the
magistrate from that of an arbiter between two sides to that
of “an examining magistrate with the duty to direct the
prosecution and to nursc the defence, and to « jarge extent of
his own motion, te scarch out the truth or falsity of any
2?§%11}}3t1011 within the wider ambit of the Chuinal Proeecdure
Section 237 of o Criminal Procedure Code reads as
tollows:— o
“Any court may at any stage of vy waniry, trial or
other judicial proceeding under this Criminai e cedure Code
SUMIMON. any Person a8 4 Witness or eXamine wiy person in
attendance though not summoned as a witness or recall and
re-examine any person already exanmuned; and Ehe court shﬁﬂ
summon and examine or recall and re-examine ony su‘ch
8;151(215;12?’ evidence appears to it essential to the just decision

~ Onthe question of the recall, Mr Tzclave made two points
Tirst, he (11}()[&‘(.1 scetion 540 of the Indian Code of Criminal
Procedure, 1895, which reads: —
¥y A . - il areme e . ~ M .
; Any Cowrttnay, ur anv stage ol any inquiry, trial or
other proceeding under this Code, summon any person as o
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pess, OF CXamine any person in attendance, though Not  pu abasne

amoned as a witness, or recall and re-examine any person
sady examined; and the Court shall summon and cxamine
cecall and re-examine any such person if his cvidence
Jears to it essential to the just decision of the casc.”

Mr Ezekwe quoted in support of his first point thic 2nd
ion of Sarkar on the Law of Crin.nal Procudure at page
16 and referred us to the authoritivs there quoted. This he
jmits brings the interpretaticn of section 540 clearly into
, with the English decisions in holding that such a power
aid only be cxzrveised when a point ariser ex [IMpFovISO
| is one which human ingenuity could not foresce. This
Iso the burden of the Nigerian decisions in respect of scction
) of the Criminal Procedurc Ordinance, such as Ejukolem’s
e, 14 W.A.C.A. 161. In reply, Mr Nadarajah made two
ymissions which appear to De in the alternative. First, he
‘mits that at the close of the hearing on 15th August, 1961,
re was hefore the court sufficient evidence on which to
\vict. We think that on the documents in evidence and on

admissions made by appellant this is so. His second
ymission is that appellant in his defence made two entirely
v points ol major importance neither of which had been
eshadowed in cross-cxamination, neither of which was even
ted at in appellant’s statement to the police, and neither
which the prosecution could have been expected to feresce.
th, he says, arose ex mproviso and were beyond human
enuity to foresce. He appears t adopt N Bzekwe’s
ymission that the power to recall given by section 237 of
" Criminal Pracedure Code shonld oply be exercised when
oint arises ex impioviso, and is one which huinan ingenuity
1ld not foresce,

This submission iz supported by the Indian case to which
- Lzckwe referred us. Uhis is the case of Nerayanan
mbiar, reported in TR, 1942 Pladras 223, In this the
nrt satd -—

A will he seen from the wording of s. 540 of the Code
Criminal Procednre, it is extremly wide in its provisions an d
bles a Magistrate at any stage of any procecdings 1o
mine any person as i witnees; and, where 1t is essential to
: just deciston of the case, e is hound to do so. The very
1th of the powers given to the Magistrate require, however,
orresponding caution in using these powers,” and later: —

“Tt s also argued that s, 5HY Cviminal Procedure Code
nicnded onby for the benetit of the aecused. 1osce no ruason
y s, 540, Criming! Procedare Code should be s 'imited.

v,
C.of .
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Itis in the interests of justice that a guilty person should be
convicted just as it is in the interests of justice that an innocent
person should be acquitted. If the Court thinks that in order
to give a just finding it is necessary to cxamine a witness,
then 1c could not be an miproper exercise of the powers cf
the Court to summon the witness under s, 540, Criminal
Procedure Code, merely becasuse the evidence supports the
case of the prosceution and not that of the accused.”

In that judgment the Tndian Court quoted with approval
the dictum of Tindal C.J. in Reg. v. Frost, (1839) 9°C. and
P. 129, wud applied the principles of that dictum to their
decision. In Reg. ©. Frost the Chief Justice said —

““T'here is no doubt that the general rule is that where
the Crown Degins its case like the plaintiff in a civil suit, they
cannot afterwards support their case by calling fresh witncsses,
because they are met by certain evidence that contradicts it.
They stand or fall by the eyidence they bave given. They
must clese their case befere the defence begins; but if any
matter arises ex improviso, which no human ingenuity can
foresee, on the part of a defendant in a civil suit or a prisoner
In a criminal case, there seems to me no reason why that
matter which so arose ex improviso may not be answered by
contrary cvidence on the part of the Crown.”

From this it is clear that section 540 of the Indian Code
of Criminal Procedure, 1898, is to be interpreted in the light
of the Inglish authoritics. \s the whole construction of that
Code is very similar to that of the Criminal Procedure Code
now in foree in Nertherr Nisevia, wve must Sleaddy Guierpict
sceton 237 i’ the Criminal Procedure Code in the same way,
and indeed in the same wav as section 200 of the Criminal
Procedure Ordinance has in the past been interpreted. It thus
tollows that where, and onlv where, a matter ariscs in the
defence e rmproviso which no himan ingenuity could foresee,
the magistrate not only may, but must, recall such witnesses
as appear to him essential for the just decision of the case,

It is now necessary to apply this principle to the case
under consideration. Three points were said by the Chief
Magistrate to have been raised by the defence not forescen in
the prosceution’s case. First, that there had been a leakage of
petrol and appellant had reported this to the 2nd prosecution
witness; sccondly, that entries on the tallv-boards are not
made till the T.NR. 29 forms come to the oftice; and thirdlv
that even though appellant v swrekeeper he had no control
overandon duty o check the ph- sical stock of oil products. Asto
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: first, we cannot agree that this question arose ex improziso.
lere is an centry in red ink at page 45 of Exhibit 5, the
plicate book, which specifically rcfers to a loss by .lcakagc.
iis s surely enough to put the prescention on their guard
d to warn them that such a 'dcfcnce 111}g11t be .trwd: \\ )
> second point, thore was cvidence on it b_oth i chicf and
cross-examination. 1'he 2nd prosccut’ n witness salc}‘undcr
)ss-cxamination at page 4, line 18, o. the record “When
trol or kcrosene is 1'eC§:i\'cd from « Con}?any it 13 the
irekeeper’s duty to cater it on the tally-board) , and atr pﬂqd%
es 23-27, he said it was the storckeeper’s resporsibilicy
her to make the entries himself or to see that they were
wde. He also said that there was a delay of 5-7 days before
= T"N.R. 29 forms rcturned to thp Storckeeper’s office. Also
e 3rd prosecution witness in chief 'gold how when 011'.3rd
nuary, 1961, appellant came back with petrol he took it on
arge on the tally-board; and later under cross-examination
page 7, lines 9-12, he said that the T.N.R. number is
tered on the tally-board the day that the fuel is received.
1us this point had been discussed in evidence, before the
osecution case was over. As to the third point, at the
gining of the hearing the magistrate e'xpl'fl‘lyled the First
formation Report to appellant, who replied “I was assistant
the petrol and motor store. I was not in charge of the
trol or kerosene, cte.” The Ist prosccution witness dealt
th this by saying at page 3, lines 26-31, “Ilc was in complete
arge of Mechanical Workshops Stores from some time n
ecember, 1960, up to towards end of February, 1961. Tlis
tties when in charge were to safeeuard Mechanical Stores,
order them and issuce thews o VWockshops whew authorised
do so. There were spare parts and fucl and 6il.” Thus the
testion of respensibility for the physical stock was raised
d dealt with in evidunce in the fivst three pages of the
sord. We therefore hold that none of these three points
id to have arisen e rmpioeiso did in tact so arise. Tt therefore
llows that the Chif Magistrate was wrong in excreising
e power or duty of reeull he has been given under scetion 237
the Criminal Procedure Code.

We now have to decide whether and to what extent the
idence heard on recall influenced the decision of the learned
uct Magistrate. M Nadarajah savs it had no effect. Mr
rekwe says it brought about the conviction. Heﬁubnnts thaﬁt‘
1en the Chief Magistrate said the e idance was mndcqua.tc
smeant thav there was not cn,ough (o Jusiiiy cormyiction,

d appellant shoult therefore have been acquitied. N

rokvve arvenes tha the Daer bt after hearine the eoon T
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evidencethe Chief Magistratedid convict shows that the recalled
cvidence made up his mind for him, by filling in the gaps in
:tl}c prosccution casc which had led him to describe it as
‘adequate”. This we would point out overlooks Mr Ezekwe's
opening remark in his final address to the court at page 28
ot the record, where he said “Witnesses called by (Djourt
favour accused.” We feel that the use »f the word “inadequate”
must be interpreted in the light « i the Chief Magistrate's
own explanation. In his judgment he went throve . the
prosecution evidence and said “Prima facie it shows ail the
ingredients of the charges. All that has not been shown is
what happened to the petrol after accused coliected it
Neverthcless, unrebutted, this evidence is a combination of
direct and circumstantial evidence upon which a con iction
could and should follow.” He then went through the evidence
for the defence which he said “did not to my mind raise any
reasonable doubt of the truth of the prosccution evidence of
accused’s duties.” Later at page 32 he said “Tt seemed to me
that the defence was not well prepared on this point and
while it borc not on the question of accused’s guilt or
nnocence, it did have a bearing on the extent of his participa-
tion i what was at this stage clearly proved to be a theft in
which he had becn involved.” All this shows clearly that on
15th August, 1961, the Chief Magistrate had already made up
his mind that the theft had been proved and that appellant
was a party to it, but he hoped by further questioning to
clucidate information which might e of assistance to appellant
when the time caine to consider sentence. This did not affect
the question of appcllant’s guilt or mnocence, and although
we o consider the Jearned Thief Iagistrate <vas wross
recalling those witnesses, there was no miscarriage of jué?icc
We therefore apply the proviso to section 47 of the High Court
Law and dismiss the appeal. The sentences arc confirmed.

appeal dismissed.,

BENJAMIN SITEMFE ». COMMISSIONER OF
POLICE

[UAL (Hurley, C.J., and Skinncr, J.) —Fehruary 24, 1962]
[Kaduna---Criminal Appeal No. Z/535CA/[1961]
Criminal procedure—fawr trial—accused’s 1ight to counsel -
unexplained absence of counsel—adjournment rcfused —Constitic-
tion of the Federation of Nigeria, s. 21(5)(c) and (d).

Prior to the commencement of his trial on two counts of fraudulent
fatse accounting and two counts of stealing uivney, the appellant’s reques:
foran adjournment to bring his counsel was refused. T'here was no explanation
given as to the failurc of counsel tobe present or to provide a substitute. The

accused conducted his own defence and was found guilty on all four counts,
It was argued on appcal that the appellant did not have a fair trial because of

the absence of his legal representative.
Held: The trial of the appellant was not unfair because of the absence of

counsel in the circumstances of this case. Although the appellant had to take
charge of his own defence he had not been deprived by the court of his
opportunity to have a legal representative, because the luck of assistance was
occasioned by counsel himself. The magistrate properly proceeded with the
trial in view of the factthat counsel’sabsence wasunexplained and unjustified.

Cases referred to:
Mary Kingston, 32 Cr. App. R. 183, followed;
Galos Hired and Another v, The King, [1944] A.C. (49, distinguished;
Kartsa Thwi v, R., [1958] E.A. 8, distinguished;
Samson v. R., [1958] E.A. 681, distinguished;
Yusufu Gitta v. R. (1959] E.A. 211, followed.
CRIMINAL APPEAL

F- M. Adesiyun for appellant;

I M. Tewrs, O.C, Solicitor-General (with him M. B.
Belgore, Crown Counsel) fcr respondent.

Hurley, C.]J., delivering the judgment of the Court: The
appellant, a cashier emploved by the Minstry of Agriculture
at Mokwa, was charged before the Magistrate's Court of the
Kano Magisterial District sitting at Minna on two counts of
fraudulent false acccunting and two counts of stealing money
which had come into his possesion by virtue of his employment.
The offences were alleged to have been committed in
November, 1959. So far az appears on the vecord, he was first
brought before the court at NMinna on 14th December, 1960,
when Mr Saveverr appearcd as his Counscl. The appellant
clected summary trial und pleaded net gwilts on all counts.
and the case was adjourncd to the following dayv. 'The appcllant
was allowed bail in ihe st of £50 with one surety. On 15tk

December, 1960, qic vay <trace mimated “Adjourned to next
sons”’ Toer ot ~how who apprared when that

St CThe record d

ot d s TTha e sevt eame hotore the
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;nag)lstriite‘ on 8th February, 1961, when Mr Sawyerr again
: }E)Cplcirft fer the zltspellant. I'he case wvas again adjourneg to
Xt sessions. No reason for the adiour i
son | adjournment is reco
Kt sessio . ¢ rded.
it cclamc })efom the court again on 27th June, 1961, a Tuesday
3 . ) e M ’
nd on that day the appeflant appeared in person "The r rd
and on - The recerd
“Ace asks for adjour I
gram s 1? Cr aqolumlmvnt te bring his Counsel. Telc
7 rom Counsel asking adjour iday. ¢
r orr asking ¢ nme Court
will not be sitting on Friday. o 1t to Fridey. Court
143 » . - - .
court I(;;OS%%U[TIE)IL opposci \a(d]ournment. Case (rst Lefere
. <4 x'ebruary, 1550 Has be j reral
cous . 2128 been adjourned seve
Hr;lr?lsl. ié; \\lttn_csscs, 1 from Mokwa, 1 from Zglria and 1 frorrzliij
- reat inconvenience and expe
ex
boen bes opnes pense. All are here and have

“Ruling. Applicati :
. & alion - -
Trial to pl‘Occch’}’) for adjournment must be refused,

12122:; l‘frlzlll!lc 1\1‘ f} in; I;\I/) glf] ;gtc c1lr\c1(lin§stances in which the adjeurn-
from his oo 2pPel nOtasC ed 1or was refused. The telegram
o : opied into the record and is n
app%gfazi.oittclotis not appear whether it was addressed to tl?g
ot or oCl ¢ court, There is no explanation of counsel’s
il c011d1;ctetr}11 , 31 fto sen'd another counsel to hold his brief
boging nouct ¢ ]c)e e CI{)CC: I‘hough.the record of proceedings
cre o Lith bci:cm cr, 1960, it is entirely possible that the
boo ¢ before the court the preceding Februar

, - the offences charged were alleged to have bee};{

committed in November ¢ [
ommated o , 1959. But nothing has been made to

- .

Lhe trial cceded. "hre i
evidenc: »‘\111 preceeded. "Three prosecution Witllesses gave
examinad o fca}rlnc from Mokwa. The appellant cross
¢ of them, and gave evidence in his own defence

Ie was ¢ 1 t ‘d I t S, @ Ty t 1Mmpri-
COomy ICte on a 0] CL a1l 1n 6] 1
< ur J)H“[b, d SC t(_Il(/C(. p

unfai{zi 111111‘\St‘ {gliound of appeal reads Tyt the trial wag
0 ae Ld,{l\ dpleadcd the M_agistrate to allow my Couns;:l
Tt is arany T ¢nd me, but my trial was hurriedly conducted.”

argued that the appellant, who had entruste i

o s arg 1t the ‘usted Dis defence
el, must have been cmbarrassed by having to contiﬁlfé

withou assist !

oo tI{le)c da;:;i?)ttalhcc ol counsel, and }1at that made the tria]

defence no oo Sdnm :ﬁpdlant Wwas unable to conduct his

of any defo, the Qnée ls :1‘l as counsel, but that could pe said

Wt infal pont, an F]ucﬁforc {0 say that the appellant’s trig]

iy gy Decaus \} ent on \\'uhm.e,’. his counsel would be to
\ L reran accused person is entitled . the

of ¢ Assistince
counsel his ;rigi should never vracond in e .\z\.\.\,f\.b.“tftng
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That is not what the law says, and that is not what the 8- Shemfe
s by “unfair’”. _c.ofP,
1{urley, C. J.

e appellant, having briefed counsel, was at common
tled to the services of counsel: Vary Kingston 32 Cr.
183, per Humphreys, J., at page 188, fic was entitled
ssistance of  legal representative by virtue of section
and (d) ot the Constitution of the Federation. In the
Galos Hired und Another v. The King [194:4] A.C. 149,
-ndants, appealing to the Protectorate Court of Appeal
Somziiland Protectorate against their convictions for
were entitled to the assistance or an advocate by
Fthe provisions of the Poor Persons Defence Ordinance
cerritory. The advocate who had been assigned under
linance to conduct the appeal was not present at the
of the appeal, and no other advocate was available.
wrt of Appeal made no inquiry with regard to the
e’s absence or as to the date when he might be expected
2, and the appeals were conducted by the appellants in
and were dismissed. On appeal to the Judicial Com-
»f the Privy Council, it was shown that the advocate’s
had been duc to no fault of his cwn. It was held
> appeal to the Protectorate Court of Appcel had not
fectively heard and must be restored for hearing in
tances which would enable an advocate to conduct it.
‘judgment, the Judicial Committce, having considered
umstances of the case, observed that the assignment
sel had been made of no effect and that the provisions
Poor Persons Dcfence Ordinance had, as a matter of
ce, bren disvegarded. ‘Lhey aaded “Just as a conviction
1g a trial cannot stund if there has been a refusal to hear
for the accused, so, it seems to their Lordships, an
:annot stand where there hasbeen a refusal to adjourn an
n which the appellant was entitled as of right to be heard
unsel assigned to him by the government who was
without any deiault on his pact, to reach the court in
conduct the appeal.”
Mary Kingston counscl bricied by the appellant was
when her case came on for trial and the Recorder
ed with the trial without waiting for him. Other
were present in court and it was suggested that one
v might be asked to hold the brief, but the Recorder
1 the suggestion. The Court of Criminal Appeal said
ve had a report o this case from the learned Reee sder
ichester, and it is quite clear from that report that the
“cause of this unfoctunate situation was the failurc of
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AYO SOLANKE @. (1) ABRAHAM ABED & (2)
MR OGUNLOWO

[Federal Supreme Court (Ademola, C.J.F., Unsworth, 1]
and Taylor, F.J.)—April 27, 1962]

[Lagos—Appeal No. F.S.C. 289/1961]

Land—ryiyht of oecupancy—alienation—tenancy agreen.cnt
——tenant m  possession-—Governor’s consent to olienation not
obtained—tcrancy mdl al void—tenant suing landlo. for
trespass—uwhether agreement illegal—whether landlord can plead
agreement was null and void and unenforceable—Land and Notive
Rights Ordinance, Cap. 105, 1948 Laws of Nigeria, s. 11.

Contract—illegality—tenancy agreement in respect of land
the subject of a right of occupancy—tenant in possession—
Governor’s consent to alienation not obtained—tenant Suing
landlord for trespass—defence that agreement illegal or unenforce-
able—ibid.

Tort—trespass—action by tenant against landlord—premises
held by landlord under right of occupancy—Governor’s consent to
tenancy not obtained—defence that tenancy agreement legal or
un—forceable—ibid.

A tenancy agreement whercby the landlord, the holder of a right of
occupancy alicnates the right of occupancy to a tenant without the conscnt
of the Governor first had and obtained is not an illegal agreement.

The holder of u right of occupancy who alicnates the right of occupancy
by entering into a tcnaney agreement and letting the tenant into possession of
the premises in pursuance of the agreement but doces -0 unlawtully by not
obtrining the ronseat of i Governar teqaired by sacinn LI of the 1end
and Native Rights Ordinance canuot, as against the tenant suing him for
trespass, rely upon his own wrangful act in not obtaining the  required
consent to as to allege that the tenancy agreement is null and void and
unenforceable.

Cases referred to:—

Deluncy . 1. P. Smith, Limited, [1946] 2 A E.R, 23, distinguished;

Denning v. Ediardes, [1961] A.C. 245, mentioned.,
CiviL Apprar

The first defendant was the owner of a right of occupancy.
On 18th August, 1959, he agreed to sub-let part of the premises
crected on the plot held under the right of occupancy to the
plaintiff. In pursuance of the agreement, the plaintiff paid the
first defendant six months’ rent in advance and entered into
possession of the premises sub-let. The Governor’s consent 1o
the sub-letting, required by section 11 of the Land and Native
Rights Ordinance, was not obtained. (Scetion 17 is set out in
the judgment of Unswordh, BT, infra). The Resident drea {he
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irst defendant’s attention to the omisston, gmd the ﬁ1'§t
lefendant informed the plaintiff of what the Resident had said
nd asked him to vacate the premises. Qu .Zlnd November,
959, at the prenuses occupicd by the plaintiff under the sub-
etting, certain alleged events took place in respect of which the
laintift brought an action in the High Court ior damages for
respass committed by the sceond detendant the servant cf the
irst defendant. The tigh Court (Reed, J.) held! ihat by the
ffect of section 11 of the Land and Native Righs Ordinance
he sub-letting under which the plaintiff claimed title against
he owner of the premisez, the first defendant, \\rus'nu]". and
roid and that therefore the plaintiff could not maintain an
iction for trespass against the defendants. The plaintiff
ippealed to the Federal Supreme Court.

J. E. C. David for the plaintifi-appellant;
J. G. Bentley for the dcfendants-respondents.

Unsworth, F.J.: This is an appeal from a decision of
Reed, J., in which he dismissed the appellant’s claim for
lamages for trespass by his landlord on the grounds that the
Hleged tenancy agrecment was null and void under section 11
if the Land and Native Rights Ordinance (Chapter 105 of the
948 Edition of the Laws of Nigeria).

Section 11 of the Land and Native Rights Ordinance reads
s follows:—

“Except ag may be otherwise provided by the regulations
n relation to native occupiers, it shall not be lawful for any
iccupier to alienate his right of occupancy, or any part thereof
W sade, maortoaye, trunsfer of rossession. sebi-luase o1 begues.
r otherwise howsoever without the consent of the Governer
irst had and obtained, and any such sale, mortgage, sub-lease,
ranster or beéquest, effected withont the consent of the
sovernor, shall be null and void.”

"There can be no doubt that the defendant had failed to
btain consent to the tenancy as required by section 11 of the
and and Native Rights Ordinance. In these circumstances
he Government were entitled to revoke the vight of occupancy
inder section 12 of the Ordinance, and recover posscssion in
ccordance with the terms of the right of occupancy. This is
0t, however, the issue with which we are now concerned.
“he dssue here related to the relationship between the owner
f the right und the persen whom the owner had put into
casession. Was the d foadart entitled to take advantaze of his
wib wrong as against che plintii” in this action for trespass
nif atlege that the agreement wae ool and veoid or iliegal?
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Counsel fcr the defendant (the present respondent) argued
that he could, because (a) the “agreement of tenancy is
unenforceable and an action for trespass cannot be maintained
on an unenforceable contract, or, in the alternative, (0) the
agreement was net only unenforceable but also illegal and a
party to an illegal contract is cotitled to raise the Megality
notwithstarling that he is a party 1o it.

In support cf the first point Counsel referred to the case
of Delaney v. 1'1P. Smith Ltd. [1946] 2 All E.R. 23 where it was
held that the plaintiff in an acticn for trespass could not, in
the circuinstances of that case, rely upon an unenforceable
contract of tenancy. The case is, however, distinguishable in
that the plaintiff in Delaney’s case had entered into possessien
without the consent of the owner who had not been guilty of
any wrongful act. In the present case the defendant was at
fault in that he had failed to obtain consent to the tenancy and
the plaintiff had, unlike the occupier in Delaney’s case, entered
into possession of the premises with the consent of the owner
after pagment of rent. In my view the defendant in this case
cannot be heard, as against the plaintitf, to put forward his own
wrongful act and say that the agrecment was unenforceable
because he himself had failed to get the neccssary consent
under section 11 of the Land and Native Rights Ordinance.

This leads me to consideration of the question whether
the agreement was illegal for, if it be illegal, there is authority
for saying that the defendant could rely on his own wrongful
act for reasons which are fully set out in Chitty on Contracts,
21st editicn, volime T ot paze 170, Tt will, Lowever, be
unnecessaiy to consider whether the principles there sct out
apply in this action for trespass if the agreement was not, in
fact, illegal, and this must first be considered. The question
whether a contract declared void by Statute is illegal has been
considered in o number of cases which are referred to in
Maxwell on the Taterpretation of Satutes, 10th edition, at
page 212, where the position is set out in this way':

“It may, probubly, be said that where a statute not onlv
declares a contract void, but mposes a penalty for making it,
it is not voidable merely. The penalty makes it illegal. In
general, however, it would seem that where the cnactment
has relation only to the benefit of particular persons, the word
void” would be understood as ‘voidable’ only at the election
ol th persons for whose protection 1he enactment was made
and who are capable of protecting themselves. but that, when
it relates to persons ot capable of protecting thenselves, or

topriny Nicsrria 1w Ryeonms 1962
NOrcts -

vhen it has some object of public policy in view which
-equires the strig:t construction, the word receives its natural
wull force and ctfect.”

The Statute at presont under consideration says that it
shall be watawful for the oceupier o ;H_ngn:ltc his right of
yecupancy but the Statute does not provide any penalty f01
sreach of the provision, nor would it appear necessary in the
nterest of public policy for an agreement of ahclmt}on to be
-reated as illegal. Publicupolicy can bc'adcquntgly s;ﬁgguarded
sy the Government’s power of revocation and right ot re-entry
sreviously meniioned. In thesc CLICUISIILCSs i ‘:'\'ould hold
‘hat the contract was nct illegal. 'The reference in Maxwell
-eferred to above also deals with the question of a contract
seing treated as voidable but this issuc docs not arise in this

ippeal.

For these reasons I am of the opinion that it was not
»pen to the defendant, in the circumstances of this case, to
«ely upon his own wrongful act so as to allege, as against the
slaintiff, that the agreement of tenancy was null and void and
menforceable under scction 11 of the Land and Native
ights Ordinance. The agreement was not illegal.

In the course of argument in this appeal mention was
nade of a recent decision of the Privy Council in a case from
Tast Africa where the Judicial Committee considered the
sosition under the Kenya Crown Lands Ordinance between
he signing of an agreement of alicnation and the Governor’s
onsent to the alienation. The casc 1s Deuning ©. Fdeardes
AT A G245 and e Judical Comuuitice hel dnder the
vording of the Kenya law and circumstances ot the case that
he agreement was not void ab initio, but it remained inchoate
vending the consent of the Governor.

The appeal succeeds. There are other issues to be decided
n this case and I consider that the proper order s an order for
etral. I would accordinglv allow the uppeal and order the case
0 be re-tried before another Judge of the Tligh Court. The
ppellant is entitled to costs in this Court which T would assess
t 37 guincas. The order as to costs m the [igh Court is set
side and the costs in that court should abide the event and be
ed at the conclusion ot the further hearing.

Ademola, C.J.F.: 1 concur.

a tor, B0 1 coneny
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under Moslem law while first muorriage subsisting—Criminal Code, Taws of
Nigeria, 1948, Cap. 48, 5. 370,
The Queen ». Bartholomew Princewell
1963 N.N.7.1% 34 (Reed, )
Criminal breach of trust in capacity as banker—whether bank manager
2 banker—Penal Code, s. 311, s, 315, Banking Act, Laws of the Federation
of Nigeria and Lagos, 1958, Cap. 19, s. 3(1).
7. U. Akwule and Ten Others . The Queen
1963 N.N.L.R. 105 (F.5.C.)

Death caused where Lurt alone intended—Penal Code, ss. 225, 240.

Lamba Kumbin o. Bauchi Native Authority
1963 N.N.L.R. 49 (C.A.)

Gratification—public servant taking gratification in rt.aspect‘of ofﬁcial
act—whether fraudulent or dishonest intention an mgrqdlentfxmrpatenal
whether act would or would not have been performed if gratification not
given—Penal Code, s. 115(a).

The Queen 2. Auta Bokkos
1963 N.N.L.R. 25 (Holden, J.)

Homicide—whether capital—whether culpable—accused’s knowledge
of consequences of his act—whether death a prohable - consequence—
whether a likely consequence—Penal Code, ss. 19, 220(b), 221(b).

T_amka Koembin # Paueki Notive Authority
1963 N.JLLR. 49 (Coan)

Sentence—bigamy’—Criminal Code, Laws of Nigeria, 1948, Cap. 48,
s. 370. .

'T'he Queen 9. Bartholomew Princesell
1963 N.N.L.R. 54 (C.A.)

CRIMINAL PROCEDURE .
Addyesses—prosecutor’s right of reply-—accused giving cvidence but
calling no witnesses—Criminal Procedure Code, ss. 191(1)()), 194(1), 228.
Agoma Achaji and Others . Commissioner of Police
1963 N.N.I.R. 74 (C.A.)

Appeal from magistrate’s court—appeal by complainant in police
prosccution—appeal against order to pay compensation—Criminal Proceplurg
Code, ss. 166, 371, 379(1); Constitution of Northern Nigeria, s. 52(3)(a)
and (H)(a). o )

F. A. Onitiri v. Commissioner of Police

1963 N.N.L.R. 63 (C.A.)

J

Bail—surety— forfeiture of bond—bond not exhibited—whether forfei-
ture proved—recovery of penalty—imprisonment, when lawful—Criminal
Procedure Code, s. 35+F; s, 304,

Amadu Tea v. Commissioncer of Police

1963 N.N.IL.R, 77 (C.A.)

Case diary—statemeni of witness—vritten statement to be included in
casc diary—inadmissible against maker on s trial- -Criminal Procedure
Code, ss. 121(1)(g), 122(1); s. 126.

Doctor Mohanmed Ashard = Cosn issioner of Police
1963 NL.N.L.R. 80 (C..A)

Committal 2 another coure for sentence-—corrmittal after s ey
conviction on accused’s admission betore evidence taken—Criminal Procedure
Code, ss. 157(1) and (2), 161(2), 257(1)(d); Criminal Procedure (Punishment
on Summary Conviction) Order in Council, 1960, N.R.L.N. 86 of 1960.

Comumissioner of Police w. Emmanuel Anthony

1963 N.N.L.R. 13 (Skinner, ].)

Compensation ordered to be paid by offender—enforcing payment of
compensation—, seizure and sale of offender’s property—whether compensa-
tion payable under Penal Code or under Criminal Procedure Code—whether
fine imposed—Penal Code, s. 78; Criminal Procedure Code, ss. 365(1)(b), 367.
M. Yusufu Wakilin Yaki Da Jahilchi and Another v. Zaria Native Authority

1963 N.N.L.R. 82 (C.A))

Confiscation—property used for commission of offence or regarding
which offence committed —property produced before court or in its custody—
means property brought to court for purposes of the trial and not for use as
compensation—Criminal Procedure Codc, s. 357.

M. Yusufu Wakilin Yaki Da Jahilehi and Another v. Zaria Native Authority
1963 N.N.L.R. 82 (C.A.)

No case to answer- -no submission of no casc to answer-—duty of trial
Judge-—only evidence that of accomplice——witness’s character of accomplice
not wppirent ar close o prosctition case woesea eatled on B delence—
Penal Code, s, 795 Crimmal Procedure Code, s. 141(3); Criminal Procedure
Ordinaiuce, s. 280,

Adamu Maiduguri w. The Gueen
1963 NL.N.L.)t 1 (F.8.C))

Refusal to proceed on the part of court taking cognizance—complainant’s
remedy-—whether appeal or application to appeal coust for transfer—Native
Courts Law, 1956, s. ¢2; Criminal Procedure Code, s, 150(1) and (3).

Gabn Bawchi . Banehi Native Authority
1963 N.NLL.R. 45 (C.A.)

Search of premises —scarch without warrant—two respectable inhabi-
tunts of the ncighbourhood not present—evidence of result of scarch,
whether admissible—~scarch not under part B of Ch. VI of Criminal Procedure
Codde—Criminal Procedure Code, s, 78(1); Ch. VI, ss. 74, 76, 77, 81, 85.

Commissioner of Police ©. Michacl David

1963 N.NLL.R. 29 (C..%.)



Sentence—appeal—sentence on summary trial—increase of sentence
on uppeal—appeal from magistrate’s court to High Court—increase of
sentence beyond that which magistrate could impose at trial—Northein
Region High Court Law, 1955, s. 48(a)(1).

Albert . Nv.obu and Another v. Commissioner of Police

1963 N.N,L.R. 9 (F.5.C.)

Summary trial in magistrate’s court—chan: ¢ of presiding magistrate- -
whether proceedings can be continued by new magistrate—Criminal Pro-
cedure Code, Chapter XVI; ss. 15§, 169; s. {54

Counnissioner of Police v. Bala Alhaji and Anor
1963 *¥.N.L.R. 32 (C.A.}

Summary trial—f{raming chacge after hicaiing prosecution witnesses—-
presumption of innocence not violated—desirability of framing charge as
carly as possible—Constitution of the Federation of Nigeria, s. 21(4};
Criminal Procedure Code, ss. 158, 159, 160(1), 161(1).

Emmanuel Ibeziako v. Commissioner of Police
1963 N.N.L.R. 88 (F.S.C.)

Trial in High Court—no preliminary inquiry—Judge giving leave to
prefer charge—-Criminal Procedure Code, s. 185 (&).
The Queen v. Bello
1963 N.N.L.R. 35 (F.5.C.)

CrowN PROCEEDINGS

Claim against private person—oflicer authorised by law to prosecute---
Deputy Shentt—seceurity taken by Deputy Sheriff for value of attached
property claimed by third party—whether claim to enforce security properly
brought in name of Deputy Sheviff—Petitions of Right Ordinance, 1948
Lows of Nigeria, Cap. 167, s. 2; Sheriffs and Civil Process Ordinance,
ibid, Cap. 205, s. 32. _

C. Anucylagu and Aunother 2. Deputy Sheriff, Kano
1963 NUNLL.R. 16 (I*.S.C.)

Mandamus—statutory cousent to chenation f aght o occupuncy-—
whether mandamus lies to compel-— Minister’s request to Court for directions,
whether relevant—Land and Native Rights Ordinance, 1948 Laws of
Nigeria, Cap. 105, 5. 11,

"The Queen ©. 'The Minister of Land and Survey
ex parte The Bank of the North Timited
1963 N.N.L.R. 58 ({1.C.)

Danrtaces

Remotencss of damage—Damages recoverable where {undamental
breach of contract.

I. A, Ogwu ©. Levenus Motors Liwmited
1963 N.N.L.R. 115 (C.A)

IIVIDENCE

Accomplice-—corroboration-—evidence of co-accused
nancee, s. 177(2).

Evidence Ordi-

Adanm Maiducuri @0 The Queen
1963 NUNLWR. b (6,00

a

Olicz}b(.,Lllb'Cdf statement—statement made Dy accused as witness during
fccm xd” x(gs.lrg:monrstatement - writing ~whether admissible aiainst
accused- Crminal Procedure Code, gs, 121 (1) (2), 122(1); s, 120 )

i ' 2(1); s. .
Doctor Mohammed Ashard =, Commissioner of Police

1963 N.N.L.R. 50 (C.A)

Aidavit— e e -
<1VC”§€I§[ Bler ill\‘c)lmmt of facts or CIrCunIStances—Cextrancoie titer
: CRion- —averment of legal e sions. - 000 i
s legal conclusions. - s sdinance,
, e de VA ane (o o
Banque de UAMfrique Occidentale ¢ A1 - ha IHaba Sharfadi and Others
1963 N.N.L.) . 2 (Bage, ].) " )

_l‘:f»t”’w\r'it---—:\fﬁda\'il by ccunsel in the ¢a.
~—whether in breach of client’s privilege
counsel personally in the dispute. ‘

Iris Winifred Horr o, R bert Ri
Lo Robert Rickard
1963 N.N.L.R. 67 (Holden, J.)

Document—«public docurient—minj
. it—mining {case—proof of e
scsuglgeg;‘z)%%’ flgg’-égvlldencc Ordinance, Laws of lglliggriaoﬂ QCE;RL(P:; 61?3
. 7] s 0, s N g P ‘,‘.. oy ap. )
Nigeria, 1958, Cap. 1Zg,)563)4€25)S(C)3’é())988(1{131, Minerals Ordinance, Laws of
Bisichi Tin Company Limj vy
y Liniited v. Com e
1963 N.N LR, 51 (C'gissxoner of Police

-whether subject & objection
of secrecy-—whether involving

Extrs ter:
o smt\etrgxflea?; :gaét[fl;é«?gﬁl ar‘gzr{ument or conclusion—averment of existence
Ordinance, 1948 Laws of Nige(z'liaeé;lz? l;)%hts %%uld e mounded—vidence
Iris Winifred Hogn ¢ I’{o'b ¢ Ri
. ert Rickard
1963 N.N.L.R. 67 (ITo'den, )

Lcas%—‘»-.&\igiLr‘j:‘_wproof of expiry—by proat of Jease.
tsicht Tin Company Limited o, Commissioner of Police
1963 N.N.IL.R. 71 {C.A)

rl »'u\i Lt ¥
e BT UONGS—CoUNSCl N L (e phC :
i pestiion, : e S evederce—ocnorail.
;;n;:usiu.lblle whether subject 1o ebjection - 4. tfi twl) he wd\é;:;(cri (tl;nilkﬂlh
1 dispute- L“Lfnocl s duty to withdrayw and brief other connsel o
Teis Winifred Hoen o, Robert Rickard
1963 N.N.I..R. 47 (Tlolden, J.)

. Ohjeetion—inadmissible evidence
evidence nevert]icloss irrelevant,
syt e S
Bisicht Tin (.,OH}p:H’l’y Limited o. Commissioner of Volice
1963 N.N.T.R. 71 (C.A.) ’

ermnal case—-no ohjection taken

Exccurion

Co ft]!_.,_. i t d - g §-—(C ]1 il or - On-
mmitt: JUC gl men Cbt()l B INO1 aions racy T
un S-—Con
lnltt‘l[ Of U gmen dC )tol—-dhc lﬂS JJ)L]. ( IH] I roce [

Nigoria, 194, Cap. 205, » 64(1). s¢ Ordinance, Taws of

Alhaji Salihu Nakande =, Bar lays ¥ ]
3 . clays Bank T,
1963 NLNLL. 1%, 25 (C".gt.wmk oo
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Interpleader-—sccurity for vatue of attachud property claimed—bond
for stated amount—ivhetiier enforceable for amount stated or for amount
of any loss or diminution in value of the property -Sheriffs and Civil
Process Ordinance, 1948 Laws of Nigeria, Cap. 2035, 5. 32 (1)(b), (2).

C. Anucviagu and Another o. Deputy sheriff, Kano
1963 N.N.L.R. 16 (F.5.C.)

TTIRE-PURCHASE

Hire-purehare of wrry —No warranty as to Jdeseription, state, qt.ullity,
fitness, roadworthiness or otherwise—Ditisrent lory delivered to hirer—-
Unfit for carriage of woods—Fundamental breach of contract.

1. 5. Ogwu o. Leventis Motors Limited

1963 N.N.L.R. 115 (C.AA.)

JUDGMENT DIBTOR SUMMONG ) .
“Means to pay”’ judgment debt—Sheriffs and Civil Process Ordinance
Laws of Nigeria; 1948, Cap. 205, s. 64(1)
Alhaji Sulihu Nakande . Barelays Bank D.C.O.
1963 N.N.L.R. 38 (C.A.)
JURISDICTION
Provincial Court—application to Provincial Court for transfer of
criminal case on lower court’s refusal to procecd-—transfer to court with
jurisdiction to hear and determinc the case—Provincial Court’s jurisdiction
to hear and determine on transfer to itself——Criminal Procedure Code,
s. 150(3); Native Courts Law, 1956, s. 63(1).
Garba Bauchi 2. Bauchi Native Authority
1963 N.N.L.R. 45 (C.A.)
Lanp
Right of occupancy—alicnation— statutory consent—whether mandamus
lies to compel consent—Lands and Native Rights Ordinance, 1948 Laws of
Nigeria, Cap. 105, s. 11.
The Queen ©. The Minister of Land and Survey
ex parte The Bank of the North Limited
1963 N.N.L.R. 58 (11.C.)
NAGISTRATES
Magistrate  contining  prosediugs  cornuerced by predenessor—
Summary trial-—preliminary inquiry—Criminal Procedure Code, Chapter
VI; ss. 158, 169; s. 184,
Commissioner of Police z. Bala Alhaji and Anor

1963 N.NLL.R. 32 (C.A.)

PRACTICE AND PROCEDURE
Affidavit in support of noticc—averawnt th t sum clamed is not yet
due—question to be decided by Court-—Supretne Court (Civil Procedure)
Rules, O. 3, 1. 11.
Banque de PAfrique Occidentale 2. Alhaji Baba Haba Sharfadi and Othors
1963 N.N.L.R. 21 (Bate, J.)
Counter affidavit, whether admissible—Supreme Court (Civil Proce-
dure) Rules, O. 3, r. 11,

Banque de UAfrique Occidentale @ Alhaji Baba Tloba Sharfadi and Others
1963 N.N.I.R. 21 (Bate, J.)

11

Defaule in pleading—extension of tine -7 extraordinary  delay-—no
special circumstances—usual order—extension on terms. -

A, G. Leventis and Company Limited 7. Joseph D C. Obiako
1963 N.N.I..R. (Reed, Ag. S.P.J.)
Third party-—joinder of defendint  insurance compuny- -actien for
damages for negligent driving- - jeinder oy defondant’s nsurers.
Christopher Naodi o, B. O, Okafor
1963 NLN.L.R. 42 (Reed, Ag. S.P.J.)
~ Undefended list- -notice of intenticn to defend—notice signed and
delivered by solicitor, not by party— shether sufficient—Supreme Court
(Civil Procedure) Rules, O.3, r. 11.
Banque de LAl igae Decidentale v, Alunaji Baba Habe 50024 and ihers
1963 N.N.L.R. 21 (Bate, J.})
Ruveniz
Ir.come Tax-—Assessment. in default of return of chargeable Liceiac—
No valid objection to or appeal against assessment before it hecarne final
L1 . M M
— Whether asscssment should exclude consideration of capitul allowances
in previous years-—1ederal Board of Inland Revenue not making asscssment
to the best of their judgment”—-lncome Tax Ordinance, Laws of the

Federation of Nigeria and Lagos, 1958, Cap. 85, s. 55(3); Companics Income
Tax Act, 1961, s. 49(3).

The Federal Board of Inland Revenue v. Azigbo Brothers Limited
1963 N.N.L.R. 121 (Smith, S.P.J.)

WORDS AND PHRASES
“As a motive or reward”, Penal Code, s. 115.

The Queen v. Auta Bokkos
1963 N.N.L.R. 25 (ITelden, T.)

) “Bunker” —Tenal Code, 5. 311, . 315, Bauking Act, Laws of the
[Federation of Nigeria and Lagos, 1958, Cap. 19, 5. 3(1).
T.U. Akwule and Ten Others . The Queen
1065 IWNGL L 00 ey
“Faihire of justics”, Criminal Procedure Code, s. 382,

Abdu Dan Sackin Noma 7. Zaria Native Authority
1963 M.NLL.R. 97 (C.A.)

“Tnquiry”, Criminal Procedure Code, . 184,

Cowrmnisioner of Police . Bala Alhaji and Anor

1963 NLN.L.R. 32 (C"A.)
“Marries”—Criminal Code, Laws of Nigeria, 1948, Cap. 18, ». 370
I"he Queen o, Bartholonew Princewell
1963 N.N.L.R. ¢ (Reed, J.)
1 “V{Léid Marriage”, Marnage Ordinance, Laws of Nigeria, 1948, Cap.
. s. 35.

The Queecn v. Bartholoinew Princewell
1963 N.N.L.R. 54 (Reed, J.)



“Void”- Criminal Code, Laws of Nigeria, 1948, Cup. 48, 5. 370,

The Qeeun 2. Bartholomew Princewell

1963 N.N.L.R. 54 (Recd, 1.)
“Witness”'— Criminal Procedure Code, ss. 191 (1)(4), 194(1), 228.

Agoma Achuji snd Others o, Conunissioner of Police

1963 NUNLL.R. 74 (LA

T
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ADANTU MATDUGURE o THIE QUEEN

[lFederal “upu\m Court (Ademol C13 Unsworth.

.., and Taylor, I.J.) - Noven 1bu Ai‘) 1561]
[Raduns Appeal Moo .l 28871961

Crommal focecdure --no case to qusicer  no submission of
no case Lo aisieor duly of trial Judyge- only evidence that of
accoriplize- wwitness's chavacter of accumiplice not apparent at
close of proseculion case—accused caued on for defence—Penal
Code, s. 79; Ciiminal Procedure Code. s. 191 (3); Criminal
Procedure Ordinance, s. 280.

E’Uide/tc‘e«—(zccomp/z'ce-——wr/’obaral/}m —ctidence  of  co-
accused- ~Evidence Ordinance. s. 177(2).

"The appellant and three others were charged with culpable hommicide
punishable with death. The accused persons hired a taxi mi which lethal
WEAPONs Were hidden and drove to a village where thiey intended to burgle
the post office. During theo peration the appellant kitled the mghtwatchnnn.

The only evidence against the 1ppelet at the close of the case for the
prosecution was the c\rdulcc of the taxi driver. Counsel on behalf of the
appellant’s co-accused made submissions of no case to answer which were
overruled. No submissionsvas made on behalf of theappellant. All the accused
clected to give evidence,

The appellant’s  co-uccused, who were woguitted, gave evidence
iniplicating the appellant.

The trial Judge fuum llmL the taxi driver was an uunnphu, dlld warned

hiclech of thc ieve b\xl ceocrebaration of s ,"l\‘v:.QL, Dot feand that ki 18
avidence was corrobois 1lul Iw_\ that 01 the appetiant’s co-accused.

[t was argued on bebalf of the appellant that:-—

(«) the appellant’s co-accused being acco nplhices their evidence could
wt corroborate that of the taxi driver, and

(h) as there was no evidence other than that ol the taxi driver who was
m ccomplice against the ap pellantat the close cF the case for the prosccution,
12 should not have been called upon o offer a delence notwithstanding
it no submission was made on his bebalf, bor 1+ was the daty of the court
o draw attention to it and discharge the dppcll:wnt

Held: (1) The evidence of the appellant’s co-aceused  incriminating
he appellant was vightly regarded as not being the evidence ot an accomplice
wving regard o section 17702 of the Evidence Ordinance.

(21 The question of whether, at the close of the case for the prosceution,
there being no evidence suricient oo pot the accused upon his defenee. i the
absence of rubpussion oocoe el o el I. ui 1!1c aceused the oot s

: the court came to the

o niswer.

under a duty o discharge the accused did ne
et the appellant i this cooe l..hl S

Conciumic f
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“Atthe close of the case for the Crown it was not possible on the evidence
to say that the taxi driver was an accomplice. His role in rhat respect became
clear after the accused persons had given their evidence. . .7
Cases referred to—

Reg. . Onuegbe and O 5 (1957) 2 F.5.C. 10;

Lregie o nspector-Gencral of Police 14 W.ALC.AL 455,

Row. djani 3 WACALS,

R. v. George 1 Cr. App. . 140

K. v, Juckson 5 Cr. App. L. 24,

R. v. Joiner 4 Cr. App. R. 6+;

R. v. Power 14 Ci. App. R.17: 11919] 2 K.B. 572;

Reg. v, Abbott {1955] 2 Q.B. 497; [1955] 2 All E.R. 899;

Puayne v. Harrison [1961] 3 W.I..R. 309;

R. v. Coker 20 N.I.R. 62;

Reg. v. Oguche (1959) 4 F.5.C. 64.

CRIMINAL APPEAL

M. O. O. Sawyerr for the appellant.
1. M. Lewts,Q.C., Solicitor-General (witl him
Mallam Belgore, Crown Counsel) for the respondent.

Ademola, C.J.F., The appellant and three others were
tried on the 27th July, 1961, at Kano, Northern Nigeria, on a
charge of culpable homicide punishable with dcath. He was
convicted and sentenced to death. He has appealed to this
Court against his conviction.

It would appear from the evidence before the learned
trial Judge that the appellant and three others hired a taxi in
which lothal wearons were hidden; they drove 32 milas cut
of Kano city to a phice called vadobi to burgle the Post Othice
there. The appellant, who appeared to be the leader of the
gang during the operation, killed the nightwatchman, Umoru
Nayaya.

The learned trial Judge after an exhaustive and well
considered judgment, which deserves our commendation,
found that the taxi driver (3rd witness for the prosecution)
was an accomplice to the crime; he therefore warned himself of
the necessary corroboration of the cvidence of this witness.
He found corroboration in the evidence of the Ist, 2nd and
4th accused persons who were charged with the appellant and
whose evidence seriously implicated the appellant. He came
to the conclusion, on the evidence before him, that there vwas o
common intention formed by the accused persons to usce
violence, and that the act which resulted in the death of the
deceased was an entire and independent wee of the apnddiant.

NormirrN Nicsrra Law ReporTs 1663

The following four additional grounds of appeal were
iled and argued:—

Adamu
Maiduguri

u.
The Queen

“1. "That the learned trial Judge misdirected himsclf by Ademol, .y

stating that the other accused persens who gave evidence
1gainst ‘thc Jrd accused were not w0 be considered  as
ccomplices.

2. That the conviction of the sppellant was Fased in
wcorroborated cvidence of accomplices.

3. That the rccord of proceedings was incomplete—
fxhibits 1 and 3 not shown on recoul.

4. That e 2ceused should not have veen called upon
at the close of the case for the prosecution.”

Ground 3 was not seriously argucd and may be considered
ibandoned.

Arguing grounds 1 and 2 of the additional grounds
Counsel dirccted our attention to the definition of accomplice
in Scction 79 of the Penal Code and pointed out from
the rccord portions where 1st, 2nd and 4th accused
persons can be regarded as actively assisting the appellant
in the commission of the crime. He then submitted that
these men being accomplices themselves, their evidence
zannot corroborate the evidence of the taxi driver (3rd witness
for the prosecution) whom the Judge has found to be an
iccomplice. This argument was, however, disposed of by
nviting Counsc!’s attention to Section 177(2) of the Evidence
Ordinance which reads:—

“(2) Where accused persons are iried jointly and any
of them gives wvidence on his own behal! wwhlch meriminaies
1 co-accused the accused who gives such cvidence shall not
se considered to be an accomplice.”

Further, the position of accuscd persons tried jointly
ind the duty of the Judge were considered by this Court in
he case Rey. v. Ounueghe and Oihers (1957) 2 F.5.C. 10 at
sage 12 and there 1s hardly any neud foc a restatement of the
aw here. In the present case, the leamed trial Judge gave
rimself the necessary warning. This is what he said:-—

“But the other accused who gave evidence against the
3rd accused arc not to be considerced as accomplices. This
does not, of course, prevent me from treating their evidence
with reserve. Lach was obviously anxious to disclaim any
responsibility and was under the strongest tempfstion to
unload the blame on wo semebody else. I have given careful
consideration to the 3rd accused’s ailegarion that the accused



Adamu
Maiduguri

v.
The Queen

z\dcmnﬁaz I
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and presumably Nwosu have deliberately (ried to frame him
as an act of revenge. 1 am unable to accept this allegation.
I obscerved no indication in the evidence of the accused  that
they were prejudiced apainst the 3rd accused or that they
were acting in concert to tell a fabricated story against hing.”

Tn vegard to ground + of the appeal, Counsel dvew our
attention to the record of anpeal and mvited us to sav that at
tire close of the case for the nrosceution there was no evidence:
against the appellant and ke should not have heen called
upon: t5 offer a defence. Tt was submitted that although
Counsel tor the appellant did not make ihis submission to
the Court, it was the duty of the Court, atter the close of the
casc for the prosecution, o draw attention to it and to
discharge the accused person. Reliance is placed on the
decision in the casc of Fregie v. Inspector-Gencral of Police 14
W.AL.C.AL 453, and the exposition of the faw on submission of
no case to answer made in R. v. Ajani 3 W.A.C.A. 3 at page 7,
by Kingdon, C.J.

‘T'he sum total of the argument is that the learned trial
Judge by allowing the appellant to give evidence put him into
a position unnecessarily that he could comment unfavourably
about him. Further, that opportunity was laid open for the
other accused persons to go mto the witness box and unplicate
the appellant.

 Thelearned Solicitor-General submitted that on this point
of no casc to answer, cases are divided into two categories—

(1) If it was not submitsad to the Tudge that thers s
no case to answer, 1t was the duty of the Judge to look at the
casc on the whole and not to withdraw the case from the jury. He
refecred to the following cases: R. o, George 1 Cr. App. R. 168;
R. . Jackson 5 Cr. App. R. 22 at page 23. )

hero

(2) The other type of cases in which submissions were
made by Counscl after the case ler the proscattion had been
closed. The following cases were referred to by him: R. #.
Jomer 4+ Cr. App. R. 64; R. . Power 14 Cr. App. RO 17 at
page 18 and [1919] 2 K.B. 572 at pages 573-574: R. «. ~Ajanm
3SW.ALCIAL 3 at page 7; and Reg. o, Abbott [1955]2Q.B. 497:
[1955] 2 All E.R. 899 at page 900, where R. . Pozer (supra)’
was fully dealt with. In 1bbott’s case, Goddard, C.]., pointed
out that it was wrong to sav that R. o. Poger is an authority
fur saving that the Appeat Conrt will sustain o conviction
resulting from acase where o judge wrongh overruled a
submission of no case to answer and called upon an accused

Norenries NIGER(A Law Rroonis 1903

person whose evidence or that of his co-accused iplicates
him in the crime. The learned Chiet Justice (Goddard, C.J.)
at page 505 of the Report (Reg. ©. Abbott (supra)) contiruied:

“ft is then said that Rex. o, Power has given a ditferent
interpret: tion to section ++ ot the Crininal Appeal Act. There
is no question that in Power’s casce o subuission had been
made on behalf of an appcllant to the Comission :: at the
Central Criminal Court which he overruled. Boils isaners
wenl into the witness-box; one prisoner gave evideace against
the other, and certainly supplied a great deal of cvidence
against the appciluic. The Court in ihat case uciually cmashed
the conviction on the ground that the summing-up was
entirely defective and had not put the appellant’s case to the
jury at all. "That was the decision of the court, and it is rather
remarkable that in the report in the Times Law Reports that
is the point which is reported, the point concerning the giving
of evidence by one prisoner against the other not being dealt
with at all.”

To put the position clearly, if at the close of the case for
the prosecution, a submission of no case to answer was wrongly
overruled and the casc continued resulting in the coaviction
of the accused, an appeal against the conviction resulting from
the proceedings will succeed.

The alternative case submitted to us, however, in this
appeal is where Counsel made no submission of no case at the
close of the casc for the prosccution. On this point the learned
solicitor-General  referred us to the civil case Paynue v.
Heyegeor 10617 2 W LR 309 at page 212 apd alse Kreode
v. 1uspector-General of Police 14 V. A.C.A. 453, In t o latter
casc reference was made to sccrion 286 of the Criminal
Preccedure Grdinance which rcads:-—

“286. If at the close of the evidence in support of the
charge it appears to the court that a case is not wade out
against the defendant sufheiently to require him to make a
defence the court shall, as to that particular charge, discharge
him”’.

This is simitar wording as scetion 191(3) of the Criminal
Procedure Code of the Northern Region, with which we are
concerned. We have been asked to say that in such a case the
word “may” in the section gives the trial Judge a discretion
in the matter; that he is not bound to withdraw the case or
discharge the accused but hie mav look at the case as » whole,
It was submitted that a proper consideration ot Reg. . .odolt
(00 sapports this view,
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The point, we feel, will have to be decided sooner or
later, but we think in deciding this appeal it is hardly necessary
to give an opinion. We have considered the whole cvidence
offered by the prosecution Loefere the trial Judge in this case,
and we are not able to agrce with Counsel for the appelland
that, at the «lise of the cuse for the prosceution, nad o sub-
mission of no case been made. it would have succeeded.
Counsel for the appellant in ihe . et below must undoubtedly
have come to the same conclusion and did not follow up such
submissions made by each of the Counsel defending the other
three accuscd persons which were overrnded by the leaned

trial Judge.

We observe from the record that at the close of the case
for the Crown 1t was not possible on the evidence to say that
the taxi driver (3rd witness for the prosecution) was an
accomplice. His role in that respect became clear after the
accused persons had given their evidence; nor did the evidence
as a whole when the prosecution closed its case point to the
crime having been committed by one rather than the other of
the accused persons; the evidence points to the fact that they
were acting in concert when they all got out of the taxi cab
and proceeded together towards the Post Office.

At the stage when the prosecution closed its case, the
question for the Judge was not whether the amount of evidence
given against the accused perscns was enough to sccure
convictions but whether there 1s evidence against them—
circumstantial or direct—enough to put them on their defence,
or requiring some explanations from them. This peint wus
considered in case Peg. v, Celv 20 NLR. 62 at page 03, wid
this Court has sufficiently dealt \oith it in the case Reg. v.
Ogucha (1959) 4 F.S.C. 64 at page 65. The 4th additional
ground of appeal must, therefore, fail.

None of the original grouuds of appeal put up by the
appellant himself was argued before us ox could be argued at all.

The appcal must, therefore, be dismissed.

Appeal dismissed.

A. G. LEVENTIS AND COMPANY LIMITED
¢, yUSEPH M. C. OBIAKO
[ligh Court (Reed, Ag. S.P.J, Tebuary 6, 1961]
[Jos—Applicrtion in Civil Suit No. JD/95/19601

Practice a».! *ocedure —-default in pleading—-extension of
time——no extraorad wary delay—no special circumstances—usual
nrder-—eXtension on Lerns.

The plaintiffs were ordered w il 2 statement of claim oy Z:’“'f
September, 1960. Withe.t having complied with the order, they obtained
an extension of time o 11th November, 1960, and on 11th Junuary, 1961,
fled an application for a further extension. On 23rd ]nnu'ary, 1961, the
defendant applicd to have the case struck out. At the hearing of the two
applications on 6th February, 1961, the only explanation of the plaintitfs
default was that it was due to an oversight on the part of their counsel.

Held: There having been no extraordinary delay on the part of the
plaintiffs, the court would follow the usual course in the absence of special
circumstances such as excessive delay, by giving the plaintiffs time to take
the next step upon their paying costs.

The plaintiffs’ application for an extension of time was allowed and the
defendant’s application to have the case struck out was dismissed, and the
plaintiffs were ordered to pay the costs of both applications.

Case referred to:

Eaton v. Storer (1382) 22 Ch.D. 91, followed.

(Editorial Note.-- Sce Ojikutu v. Odeh, 14 \V.A.(?.A. 640, citiryg Col]!'7z&
o. Vestry of Paddington, (1830) 5 Q.B.1>. 368, por Thesiger, L..]., 1t page 381).
Motrons 1N Crvir, Sulr
Quinr fer piamaufis;

~

Agbakoba for defendant.
Reed, Ag. S.P.J.: On 9th September, 1960, an order for

pleadings was made and the plaintiffs were ordered to file
a statement of claiin within fourtcen days. They failed to do so
and on 4th NovenLer, 1960, the court extended the time
within which the statcment of claim mught be filed to 11th
November, 1960. The plaintiffs failed again to file their
statement of claim and on 11th January, 1961, they filed an
application for a further extension of time within which to
do so. On 23rd Januury, 1961, the defendant filed an application
to have the suit struck out on the ground that the plaintiffs
had failed to comply with the order of the court. These two
applications are nov before me for decision. The oniy
explanation before the court of the plaintiffs” failure & ~ompl -
with the order of the court is councel’s frank admission thav
hie overlooked the matter on account of pressure of work.
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In Eaton v. Storer (1882) 22 Ch.D. 91 the facts were as
follows: In an action in the Court of the County Palatine of
Lancaster statement of claim and defence had been delivered.
"The time for delivering a reply expired on 25th July and the
time was extended to 22nd August. On that div the plaintif)
applied for further time and the time was exis - led to 19th
September. On 26th September, no renly having been
delivered, the defendant served notice of motion for judgment.
On the same day the plaintiff was given leave to serve notice
of motion for the following day to have a summens for leave
to deliver a reply heard by him. On 27th Scptember the
suinons Vs dismissed with costs on the grounds that there
had been “‘gross delay in putting in so simple a pleading as a
reply, and the plaintiff was not entitled to further indulgence”.
No explanation of the delay had been given. On appeal it
was held that the application should have been granted on the
terms of the plaintiff paying the costs of it. Jesscl M.R. said
at page 92—

“.. .the usual course is to give the plaintiff time to take
the next step upon his paying costs, which is a sufficient
punishment, and will prevent the rules from becoming a
dead letter. This course will not be departed from unless
there is some special circumstance such as excessive delay”.

The court went on to say that in the casce before them
there had been “no extraordinary delay”.

In my opinion there has been “no extraordinary delay”
in the case before meand 1 shall allow the plaintifls’ application
for an extension of time within which to file statement of
claim npon paymicnt of cosie. it follows that the defendant’s
application to have the suit struck out must be dismissed.

(The learned Acting Scnior Puisne Judge then dealt
with another application in the suit, and concluded): - -

"The plaintiffs are ordered to pay the costs of all these
spplications which are assessed at /£7-125-0d.

Plaintiffs’ application alloceed :
Defendant’s application dismissed;
Plaintiffs 10 pay costs of both applications.

ALBERT E. NWOBU AND ANOTHER «.
COMMISSIONER O POLICE

FFederal @ upreme Court (Ades- 1, avlor, 10].,
e and Bairamian, 1.0 )~ ne 22, 1962]
[Lagos —\ppeal Io. [.i5.C. 382/1961]

Criminal pr « Jure—sentence—-appeal—senience on summary
il—increase of sentence on appeu!- . peal [rom magistrale’s
ot io High Coint —imcrease of sealence bey=id that which

istrate could impose at trial—Northern Region [ligh Court
w, 1955, 5. 43(a)(ir).

Appeal—increase of sentence-—sciticnce on summary trial—

Section 48(a)(i) of the Northern Region High Court Law, 1955,
rowers the High Court, in giving judgment in an appeal from a conviction
 magistrate, to increase the sentence, ;md.nnpo§cs no cxprqss.hn}ltanon;
srtheless, the power to increase sentence is subject to the limitation that
sentence may not be increased beyond the maximum which the trial
istrate could have imposed.

The appellants elected summary trial before a magistrate of the first
le and werc convicted and sentenced to two years’ imprisonment each,
ch were the maximum sentences the magistrate had jurisdiction to
pse. On appe:t against conviction, the High Court increased the sentences,
ing on the power ghven by scetion 48(a)(7) of the High Court Law.
Held: The High Court had no powcer to ‘nerease the sentences beyond
maximum which the trial magistrate could have imposed.

'MINAL APPEAL
F. A. Coie tor the appellant,
A. 4. Isikalu tor the respondent.

Bairamiaa, I'.],, delivering the jodgment of the Conrt:

> appellants, who were employees of the West African
ways Corpovation st Kano, were convicted on summary
L by consent, the st of steal™ g a Hox of gold worth about
J00 from an acroplane in transit, an.d the sccond of receiving
box knowing it to have been stoler. T'he trial magistrate
oscd the Jongest term he could within his jurisdiction—tvwo
s on cach.

Both appealed agaist conviction, but without success.

o dismisstng the appeals, the High Court, being of opinion

the sentence was inadequate 1o the offence, mvited

argument on the qrestion whothor it was not possible 1o

mercase the sentence, having vegard to the provision in section
bl

A0 ol ahe Northern Reglon Hhgn Cooo Law, 1955, which
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“Claims by the Government of the Federation or a

“shesir RCGLONl Government or by any department of the Govern-
Deputy Sheriff . - B ~ .
Unower, 7y, T0€Nt of the Federation or of a Regional Government against

any private person shall be brought by the Attorney-General
of the Federation or of the Region as the cas. may be, or by
any officer authorised by law to prosecute such claims on
behalf of the Government.”

The question for deci- . on this first point is, thercforc,
whether the Deputy Sheriff in his official capacity, is an
officer authorised by law to prosecute the claim on the bond.
The silice of Sheriff is created by tiie Shiills and Enforcement
of Judgment and Orders Ordinance (chapter 205 of the 1948
cdition) and under the definitions in that Ordinance the
Sheriff includes a Deputy Sheriff. The Ordinance clearly
contemplates in Form 9 of the Schedule, that the Sheriff may
be a party in his official capacity to legal proceedings, but it
does not expressly provide that he may sue in that capacity.
Section 32 of the Ordinance, however, authorises the Sheriff
to take a bond in his official capacity, and it seems to me
to follow that the legislature must be taken to have authorised
him to sue on that bond. In these circumstances I think that
the claim for the enforcement of this bond was properly
brought in the name of the Deputy Sheriff.

The question whether the bond can be enforced as a
security only, necessitates consideration of the circumstances
in which the bond was given. "Uhe history of the matter is that
on the 20th February, 1959, the Deputy Sheriff scized in
execution a motor lorry presumed to belong to a judgment
debtor named Modozis) A thi-s paity named Nwora clalined
the lorry and, pending the result of the interpleader
proceedings, the Deputy Sheriff released the lorry to the
claimant after the two appellants had entered into the aboye-
mentioned bond. The claimant lost the interpleader
proceedings and thereupon retirmed the lorry to the Deputy
Sheriff as the Court had held that it did not belong to him.
The Deputy Sheriff refused to accept the lorry but sought to
enforce the bond for the recovery of the full £760.

Counsel for the Deputy Sheriff argucd that he was
entitled to look to the strict terms of the bond. On the other
hand, Counsel for the appellants submitted that the Court
mmust look to the law under which the bond was taken in order
to ascertain whether it is a security only. The bond was taken
by the Deputy Sheriff under section 372 of the Sheriffs and
finforcement of Judgments and Orders Ovdinance, which
provides :— 4

~r D ~
prpeer MNraeery Law REpPORTS 1943

“(1) Where a claim is made to or in respect of any
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in execution under process of a court, the Deguuty” Shesiff
serty attached i

nant may— e et
sit with the Sheriff either _

@ d?goim atnount of the value =f the property claimed;

or

(1) the sum, if any, which thfa Sheriff is _allcwed to
charge as costs for keeping possession of the
property until the decision of the court can be
obtained on the claim; or '

(b) give the Sierui in the prescribed manaer security

for the value of the property claimed.

“(2) For the purpose of this section the amount of thg,
1e of the property claimed shall in case of dispute be gxe
appraisement and where that amount is deposited ;S
esaid it shall be paid by the Sheriff into court to abide
decision of the court upon the claim. ' '

“(3) In default of the claimant comp;ylng thfil tlﬁe
:going provisions of this section, the Sheriff shall sell the
perty as if no such claim had been made, and shall pa};c m}:o
rt the proceeds of the sale to abide the decision of the
rt.”

[ agree with the submission of the appellants that the
d must be read subject to the provisions of section 32, as
Deputy Sherift had no authority to take the bond except
ccordance with the provisions of that section. It seems to
that the scction is designed to protect the Sheriff against

loss or dininution in tie volie of the property, pending

result of the interpleader proceedings. Any other
struction would mean that the assets of the judgment
tor would be gratuitously enhanced at the expense of the
sties. The decision in the interpleader proceedings was

: the lorry belonged to the judgment debtor, and if t,hti
wity 1s then cnferced in full, it would mean that L_hc.
zment debtor’s assets would inclule both the lorry and the
e of the lorry. On the other hrad, the claimant or his
tics would lose both the lorry and its value.

For the reasons mentioned above 1 am of the view that
the bond 1n this case must be construed as a security agams%
any loss or diminution in the value C?f th.c‘lorryj The lpr‘ry was
properly returned to the Deputy Sherift on the termination

Unsworth, F.J.

) 1 > T bY s
of the interpleader proccedings, and the Deputy Sherifs

should then have sold the lorry and enforcccti his bond only
to the extent that the amount recovered ¢n tle sale was less
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than the value of the lorry at the time he released it. In this
respect I think that the value of the lorry at the time it was
released must be assesscd at £700, as this is the sum mentioned
in the bond and this value was not disputed under subsection
(2) of section 32.

For the rcasons racentioned above, the : pellants must
succeed and the only remaining matter for consideration is the
relief which should be granted by this Court. It was submitted
on behalf of the appellants that the whole claim must fail, but
I do not take this view. I think that the pleadings are wide
enought to enahle the Court to enforce the Mond as a security,
and that is certainly the course that the justice of this case
would dictate. I would accordingly set aside the decision of the
High Court and award the Deputy Sheriff such sum as the
High Court may assess as the difference between £700 and
the sum which the motor lorry might reasonably have been
expected to raise if it had been sold at the time it was returned
to the Sheriff on the termination of the interpleader proceedings.
The case should accordingly be referred back to the High
Court for this purpose. I appreciate that assessment will be
difficult at this stage, but the Judge must make the best
estimate that he can on the information available. '

The appellants arc cntitled to costs in this Court which
I would assess at 38 guincas.

I would not set aside the award of costs in the High Court,
as the Deputy Sheriff would have been entitled to the costs if
he had succeeded to the extent mentioned in this judgment.
'(I:‘he costs of the further proceedings is a matter for the High

ourt. )

Ademola, C.J.F.: { concur.

Taylor, F.J.: 1 concur.

Appeal allowed.

ANQUE DI IAFRIQUE OCCIDENTALE v. ALHAJI
BABA (TABA SHARVFADI AND OTHERS
[Tligh Court (Bate, J.)-- T .wy 17, 1962]
[Kane —Suit Mo, I /34/1962]

Evidence- - a/fdazit —averment of facts or circumstinces—
traneous mallir—averment of opinion—averment of legal
nelusions—~Ewvidence Ordinance, ss. 35, 86.

Practice and procedure—undcfended list—notice of 1n.ention
defend—noticc signed and delivered by solicitor, not by party—
wether sufficient--Supreme Court (Crovil  Procedure) Rules,
3, v 1L

affidavit in support of notice—
erment that sum claimed is not yet due—question to be decided
Court—ibid. § counter affidavit,
rether admissible—ibid.

The plaintiffs’ suit was entered on the undefended list. They claimed
der a written agreement between themselves and the first defendant as
ncipal and the second and third defendants as guarantors. Notice of
ention to defend signed by the defendants’ sclicitor was delivered on
qalf of ail the defendants. It was supported by two affidavits, one sworn by
. defendants’ solicitor and the other sworn by the first defendant.

The plaintiffs movcd for judgment on the ground that the notice of
sntion to defend and the affidavits did not comply with order 3, rule 11, of
Supreme Couct (Civil Procedure) Rules, because they had been delivered,
{'the notice and one of the affidavits had heen signed, by the solicitor and
by the defendants themsclves.

{7eld (1) Rule 11 docs ot confam any exfices r3quirement th-t the
ice and affidavit therein mentioned should be signed and delivered by the
endant himself, and such requirement is not to be inferred.

The solicitor’s affidavit stated in paragraph (2) that the deponent was
yrmied and verily believed that the sum claimed in the suit was not yet
; in paragraph (3) that the deponent had studied the written agreement
“was of the opinion that it was not binding on the defendants; and in
agraph (4) that all the defendants had a good defence to the suit.
The pluntiffs objected to paragraphs (3) and (4) as contravening the
visions of scetions 85 and 86 of the Evidence Ordinance.
Held, (2): Paragraph (3) was for the most part an cxpression of opinion
not a statement of facts or circumstances, and the only part which was
an expression of opinion could not stand alone, and paragraph
contained only an opinion and a legal conciusion; and these paragraphs
uld be struck out.
Held, further, (3): Paragraph (2) of the solicitor’s affidavit expressed
e deponent’s views on a queation which was to be decided by the Court, and
(H): The solicitor’s afidavit in o wiy sup, rted the notice of inteition
to dete .

21
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Quaere, whether Counscl should give evidence inw case in which he is
professionally engaged.

"The first defendant’s affidavit showed that he was illiterate and would
rely upon the Iliterates Protection Ovdinanee by way of defence. The
plaintiffs asked leave to file a counter affidavit to show that the agreement on
which they relied was prepared by a legal practitioner.

Held, (5): Itis not the intention of Order 3 1+ -able the Court to consider
the merits of a defence before trial.  “stice . intention to defend having,
been delivered together with an affidavit setting out a ground of defence iv
relation to the first defendant, whose defence was also the defence of thwe
second and third defendants, his guarantors, rule 11 had been complied with
and the suit must be enicred i the general ist for hearing.

ArpLicAaTION IN CIvIL SuiT
The affidavit of the defendants’ solicitor contained the
following averments—

“(1) That I am the Solicitor for all the three Defendants
in the above mentioned matter.

“(2) That I am informed by the 1st Defendant and I
verily believe that the sum of £9,506-11s now claimed by the
Plaintiff 1s not yet due to the Plaintiff.

“(3) That I have studied the agrcement referred to as
‘B’ in the affidavit of Albert Derasse of 5th March, 1962 and
I'am of the opinion that it is not binding on any of the Defen-
dants and I have so advised.

“(4) That as such all the Defendants have a very good
defence to this Suit.”

R. 5. Horn for plaintiff,

F. A. Thanni for defendants.

Bate, J.: The plaintiffs” action has Leen cntered in the
Undcfended List. A notice of intention to defend has been
delivered to the Registrar within the time allov.ed; it is signed
by the solicitor for all the defendants. It is supported by two
athdavits; onc is sworn by the same solicitor, the other by the
Ist defendant. The sccond and third defendants who are sued
as guarantors of the Tst Defendant have filed no affidavits,

The plaintiffs ask for judgment on the ground that the
notice of mtention to defend and the affidavits do not comply
with rule 11 of Order 3 of the Supreme Court (Civil
Procedure) Rules. It is contended that this rule requires the
notice and affidavit to be signed and delivered by the defeadant
himself and it is not sufficient for this to be done by his Counscl
or Solicitor. I am unable to agree with this. Rule 11 does not
contain any such express requirenient and 1 do not consider
that it 1s to be inferred.

WORTHERN N7simry [y Repoprs 1163

Then it is objected that paragraphs 3 and + of the
solicitor’s affidavit should be struck out on the ground that
they contravene the provisions of the Evidence d()rdmancc‘
relating to the contents of atiidavits. Paragraphs 3 and 4 of
the affidavit in question are as follows: -

“(3) That 1 have studicd the agreement referred to as
«B” in the affidavit ¢! Albert iserasse of the 5th March, 1962
and I am of the opinton that it is not binding on auy of the
Defendants and I have so advisced.

“(4) That as such all the Defendants have a very good
defence iv this Suit.”

Section 85 of the Evidence Ordinance provides that
“«Every affidavit used in the courtshall contain only a statement
of facts and circumstances to which the witness deposes,
cither of his own personal kuowledge or from information
which he believes to be true”. Section 86 provides that “An
affidavit shall not contain cxtrancous matter by way of
objection, or prayer, or legal argument or conclusion”.

Paragraph 3 of the affidavit to which objection is taken 1s
for the most part an cxpression of opinion and not a statcment
of facts or circumstances. The only part which is not an
expression of opinion cannot stand alone. Paragraph 4 contains
an opinion and a legal conclusion. I therefore agree that these
two paragraphs are objectionable and order that they shall be
struck out. Paragraph 1 of the affidavit is mercly introductory.
Paragraph 2 cxpresses the deponent’s views on a question
which has to be answered by this Court. Consequently the
aidavit in au way supports the natice of infention 10 defend.
[ say nothing with regard to the question wiicther Counsel
should give evidence ina casc in which he is professionally
engaged.

But there must also be considered the affidavit of the Ist
defendant. This shows that the Ist defendant is illiterate and
will rely upon the Hlitcrates Protectinn Ordinance by way of
defence. No objection has been taken to this afhidavit. I find
that it sets out a ground of defence. But the plaintiffs ask lcave
to file a2 counter affidavit to show that the agreement upon
which they rely was prepared by a legal practitioner and that
consequently the Ordinance does not apply. It is tempting to
grant the application su that the adequacy of the defence may
De tested at once and the matter perhaps disposed of with less
expenditure of time - i troutle than if 70 were to come to
trial in the ordinary course. fut Order 3 makes no provision
{or the Oling of counter atlidavis for 1this o any other purpuse
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and I do not think that the intention of the Order is to enable
the court to consider the merits of a defence before trial. Rule
11 provides that if the defendant within the prescribed time
delivers a notice of intention to defend and an afhdavit
sctting out the grounds of his defence the sutt shall be entered
in the general list {or hecaring. In the present case I find
that a notice of intention to defend has been delivered together
with an affidavit setting out a ground of defence in relation
to the 1st defendant. There is no aftidavit showing the defences
of the 2nd or 3rd defendants but, since they are sued as gua
rantors of the Ist defendant as principal debtor, the defence
of the latter is the defence of them all. I conclude that I have
no alternative but to transfer the suit to the general list.

I therefore order that the suit shall be entered in the
general list for hearing.

The plaintiffs shall file their statement of claim within
thirty days; the defendants shall file their defences within
thirty days after service of the statement of claim; and the
suit shall be heard on Wednesday, 24th October, 1962.

Stuit entered on general list.

THE QUEEN o AUTA BOKKOS
[Tigh Court (Holden, J.)—September 15, 1962]
[Jos—Criminal Cause No. fD/67C/1962]

Criminal laco—gratification - public servant taking gratifica-
tion in respect of officiul it~ wlicther fraudulent or dishonest
intention an ingredient—-.ns naterial whether act would or wonld
not have been performed if gratification not given—Iciiul Code,
5. 115(a). :

Words «nt phrases—‘‘as a molivc ¢
Code, s. 115.

The accused, a bandsman in the Jos Native Authority police force and a
member of that force, received information that some groundnuts which were
being offered for sale by Amadu Yola, the 3rd prosccution witness, were
stolen property. Amadu Yola took the accused to the man who had given the
groundnuts to him to sell, and this man confessed that he had stolen them
together with some groundnut oil, some yams, a calabash, and a dish, and
explained that he had sold the groundnut oil, eaten the yams and broken the
calabash. All these articles had in fact been stolen in a single burglary. The
accused found the dish in the house of the confessed thief, and, accompanied
by Amadu Yola, recovered the groundnut oil from the person to whom it had
been sold and ordered it to be taken back to the house of the man {ront whom
it had been stolen in the burglary. T'his man having alrcady resumed
possession of the groundnuts, the accused said that as the complainant had got
all his property back that would be the cnd of the matter. He demanded and
weepted from Amadu Yola the sums ot 55 and 2s, saying on each occasion in
1lmost identical terms “‘cven if trouble arises, since the thief admits hie is the
serson who gave you the groundnuts, you sheuld not worry.” By saying that,
‘he accused meant and was understood 0 mwcan that he had in view the
sossibility that trouble would not arise as {ar as he was concerned. At that
noment he did not intend to report or nrosecrte the eonfessed thicf. and ha
wever reposad o proseocted hion He accepted the cooney as a x otive fou chat
‘orbearance. On these facts, he wis convicted of an offence of accepting a
matification from Amadu Yola, other than lawful remuneration, as a motive
or forbeiring to do an official act, the Court holding —

() The gist of the offence created by section 115 of the Penal Code is a
sublic servant taking a geatification other than legal remuneration in respect of
n official act. [t is not material to enquire what effect, if any, the bribe has on
he mind of the veceiver. Tl there is no need o wstablish any dishonest or
raudulent intent on the part of the accused, the oflence being complete if he
ceepts the gratification in respect of an official act.

(2) While there must be a clear connection between the payment and the
erformance of the act, it need not be shown that if the bribe had not been
ven the act would not have been perfornied or would have been differently
erformed.

(3) The words “asamotive or reward” in section 115 appear o mean fon
the understanding that the bribe is given in consideration of some official act

or conduet”. It will not often be pessible to prove such an understanding by
divect evidence of a clearly defined caveeniont, ond it is permissible vo deduee
the understanding from the clreumstances

reavard”’,  Penal

Case tecrred to:

2
A2
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force. Thus what he forbore to do, namely to arrest a confessed
thicf, was an official act. He reccived this money as a motive
for refraining from doing what he refrained from doing, and 1
find him guilty.

Aecused convicted of offence under s.115(a).

COMMISSIONER OF POLICE ». MICHAEL DAVID

"C.A.(Hurley, C.J.,anc " .. Smith, 5.1.].)- January 18, 1963]
- [Jos—Charge No. JD/120C/1562]

Crinunal procedure-—seorch of preni..s—search without
varrant-—two respectable i .abitants of the neighbourhood +
yresent—evidence of rosuli of search, whether adnussible—
earchnot under part B of Ch. VI of Criminal Procedure Code—
Syiminal Procedure Code, s. 78(1); Ch. VI, ss. 74,76, 77, 81, 85.

Case stated by magistrate to High Court—question which
rises in the hearing of tlie case—question limited by facts of
ase—Criminal Procedure Code, s. 260.

- The accused’s house was searched by two persons who were not police
ficers. They had no warrant, but made the scarch with the accused’s
ermission. The search was not made in the presence of two respectable
thabitants of the neighbourhood as required by section 78(1) of the Criminal
rocedure Code in respect of searches under part B of Chapter VI of the Code.

On those facts, the following question was referred for the opinion of the
igh Court under section 260 of the Criminal Procedure Code—“When a
arch of premises is conducted which does not comply with the provisions of
ction 78(1) of the Criminal Procedure Code is cvidence of the result of the
arch admissible against the occupier of the premises?”’

Held, (1) The search was not a search under part B of Chapter VI, and
erefore section 78(1) did not apply to it and could create no legal conse-
ences from the failure to carty out the search in the wmanner it preseribes.

(2) The only sott of question which may be referred and answered
der section 260 of the Crimuinal Procedure Code is a question which arises
the case, and therefore the question for the Court’s opinion vas a croetion
sat a Loerein wot under part B

« "

(3) Accordingly, the answer to the question was “Yes”.

SE STATED
Nadarajah, Crown Counsel, for Commissicner of Police;
Lkong for accused.

Huwrey, C.J., delivering the opinion of the Court: 'This is
cference by the Chief Magistrate, Jos, uader section 260 of
Criminal Procedure Code. The reference 1s as follows :—
“1. The complaint contained in the First Information
yort reads as follows:—-
awful possession of AT.NL.N. propertics:—Mr Craig of
“.M.N. Barikin Ladi rcported that at about 11.30 hrs. of
> at ACT.M.N. Bukuru one Sichacl David was found i
sossescion of one blue clect-ic i o, a tin of red paint and one
clectric cooker’,
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“2. The facts proved on as follows:—

"The accused was an employee of A.T.M.N. On 4th September,
1962 his house was searched by two A.T.M.N. security officers
with the permission of the accused. 'The Security Officers. did
not have a warrant to search nor .2s the search made in ihe
presence of two respectabic inhabitants of the neighbourhond.

“3_ Tt was submitted on behalf of th. accused that as the
search had not been carried out in :ccordance with the
provision of Section 78(1) of the Criminal Procedure Code
evidence of the search was not admissible.

“4. Section.78(1) of the Criminal rocedure Code reads
as follows:—

Searches under Part B of this Chapter shall, unless the
Court or Justice of the Peace owing to the nature of the case
otherwise directs, be made in the presence of two respectable
inhabitants of the neighbourhood to be summoned by the
person to whom the search warrant is addressed.

“5. The following question is submitted for the opinion
of the High Court: When a search of premises is conducted
which does not comply with the provisions of Section 78(1)
of the Criminal Procedure Code is evidence of the result of
the search admissible against the occupier of the premises?”

Section 78 applies only to scarches under part B of
Chapter VI of the Code, and to scarches where a search
warrant has becn issued as subsection (1) shows. Scarches
under part B are searches authorised under section 74, 76, 77,
81 or 85. Section 85 authorises a search by the direction of a
Jusdee of the peace zivd I his preserce. Section &1 avihorises
a search of anybody in or about a place which is being searched
who is reasonably suspected of concealing anything that is
being scarched for. Section 77 anthorises a scarch for a
person. Section 76 authorises a scarch by a police officer.
Section 74 authorises a search for the purpose of an investiga-
tion, inquiry, trial or other proceeding wnder the Code.
All these sections ¢xcept scction 85 provide for the scarch
to be authorised by means of « warrant. There was no warrant
in the present case, and the scarch was not made by the
direction and in the presence of a justice of the peace under
section 85. It was not a search of the accused’s person and it
was not a search for a person. It does not appear to have been
a search by a police officer, for wec are not told that the
AT IM.N. Feonrity Officers mentioned in paragraph 2 of the
reference were senbers of a police force. Nor docs it appear
to have been a search for the purpose of any proceedings viner

Moarteers Nigeria Law Rrenirs 1963

the Code. We think that the words “‘investigation, inquiry,
trial or other proceeding undcr this Criminal Procedure Code”
in scction 74 must be taken as referring to proceedings already
begun, not to proccedings merely intended or contemplated.
This view is support<’ by section 75. That section authorises
a police officct to app.y for the issue of a sc: reh warrant under
section 74 when he is making an investigation under the Code,
and we have been shown no other provision for the issue of o
search warrant on the ap plication of a police officer. In this case,
no procecding under the Code seems to have hegun before the
scarch was made. INo inquiry or “iial has Fcem shown to have
been in progress, and the scarch does not appear to have been
made for the purposes of 1 investigation under the Code, for
the only investigation provided for in the Code is an investi-
gation by a police officer under Chapter XII and the Security
Officers who carried out the search were not, so far as has been
shown, police officers. We conclude therefore that this search
was not a search under part B of Chapter VI.

The question submitted for our opinion in paragraph 5
of the reference refers to searches generally, whether under
part B or not. The question which arises on the facts stated in
paragraph 2, however, is a question about a search not under
part B. ~ :

The only sort of question which may be referred and
answered under section 260 is a question which arises in the
case, and accordingly the question to be answered here is a
question about a search not under part B. Section 78 applies
only to searches under nart B. It did not apply to the search
n this case, and 1t could ciuate no iegal conscquences fror
the failure to carry out the search in the manner it prescribes.

The answer to the question submitted to us is Yes.

K3
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COMMISSIONER OF POLICLE ». BALA ALHAJI
AND ANOR.

[C.A. (Smith, S.P.J.,, and McCarthy, Acting J.)---
November 25, 1961]
[Jos—Appeal No. JD/59CA [19561]

Criminal procedure—summary triol in magistrate’s court—
change of presiding magistrate-—whether proceedings can be
continued by new nagistrate—Criminal  Frocedeze Code,
Chapter XV, ss. 158, 169; 5. 184.

Magistrates—magistrate continuing jroceedings commenced
by predecessor—summary trial—preliminary inquiry—ibid.

Words—*‘inquiry”, Criminal Procedure Code, s. 184.

Where proceedings for the summary trial of a case under Chapter XVI of
the Criminal Procedure Code have been commenced in a magistrate’s ccurt
presided over by a particular magistrate and another magistrate succeeds him
as presiding magistrate in that court, the latter magistrate may deal with the
case under the Chapter, but he must commcence the proceedings de novo.

It is 2 fundamental principle that the constitution of a court must remain
the same throughout a trial. A summary trial in a magistrate’s court cominences
when an accused is brought before the court and the particulars of the offence
are stated to the accused under scction 156 of the Code. From that stage
onwards the proceedings must continue before the same magistrate. 1f for any
reason he does not continuc the hearing then the particulars of the offence must
be stated afresh to the accused, and, provided the case does not fall within
section 157, such witnesscs as may have given evidence before the
former magistrate must be recalled to give evidence again before the new
mAgistratc,

CASE STATED
Nasir, Senior Crown Counsel, for Commissioner of Police;
Lxekwe for accused.

Smith, 5.P.]., delivering the opinion of the Court: This
isa casestated by Mr A. R.IL. Thomas, acting Chief Magistrate,
under section 260 of the Criminal Procedure Code. He has
submitted the following questions for the opinion of this
Court:

1. Can this Court duly constituted by a magistrate other
than Mr T. H. Williams, continuc the hcaring of this
complaint?

2. Docs scetien 184 of the Criminal Procedure Code

apply only to prelimmary inquirics or does it extend o all
inauiries as defined in section 1 of the Clade?

NOKFEey IVCEN s Lawv Wrrorts 1663

It appears that the two defendants were brought before
Mr T. H. Williams, Chicf Magistrate, on a First Information
Report which complained that the defendants fraudulently
altered the identification plate of lorry No. BY. 2275 to read
LE. 8998 to prevent Ivwiul scizure. My Willinms heard the
evidence of one witness lor the prosecution. When the hearing
was resun:cu1n the magistrate’s court, Mr A. R. I1. Thomas was
presiding as acting Chief Magistrate, Mr \Villiamns having left
Jos Magisterial District ou transfer. Learned counsel for the
defendants submitted to Mr Thomas that he was not
smnowered to continue ‘b Lieaving., The prosecuting oflictr
submitted that the case could be continued by Mr Thomas by
virtue of section 184 of the Criminal Procedure Code. Mr
Thomas did not decide the point but submitted the two
questions quoted above by way of a case stated.

We are not told in the case stated whether the proceedings
beforc Mr Williams were being conducted under Chapter
XVI of the Criminal Procedure Code which is entitled
“Summary Trials in Magistrates” Courts”, or under Chapter
XVII, “Preliminary Inquiry and Commitment for Trial to the
High Court”. We have assumed, however, that the proceedings
were not a preliminary inquiry becausc the way in which
Question 2 is framed indicatcs that Mr Thomas realized that
he had power under section 184 to continue a preliminary
inquiry commenced by another magistrate.

Both learned counsel who appcared before us argued the
case stated on the basis that Mr Williams had commenced a
summary trial. Learned counsel for the prosecution submitted
that ualess Mr Williame continued the hearing, 1t nast b
commenced de novo before another magistrate. Learned
counsel for the defendants went further and submitted that
the defendants were entitled to be discharged under section
159 of the Code, it Mr Williams did not continuc the hearing.

It is a fundamental principle that the constitution of a
court must remain the same throughout a trial. A summary
teial in a magistrate’s court commences when an accused is
brought before the court 1+d the particulars of the offence arc
stated to the accused under scction 156 of the Code. From
that stage onwards the preceedings must continue before the
same magistrate. If for any rcason he docs not continue the
hearing then the particulars of the offence must be stated
afresh to the accused, and, provided the case does not fall
within scetion 157, such witnesses 2s may have given evidence
ocfore the former magistrate must ne recalled to give evidence
arain belore the new magistrate. fa other words the trial is to
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We arc unable to agree with the submission of learned
counsel for the defendants that, it Mr Williams dces not
continue to hear the case, the defendants are entitled to be
discharged under section 159, because that scction only
applics when the trial magistrate finds on the evidence before
the court that no case has been made out against the accused.

As to the sccond question posed by the learncd acting
Chief Magistrate, we are of the view that section 184 read in the
context of Chapter XVII which is entitled “Preliminary
Inquiry and Commitment for ‘i'rial to the High Court”, only
empowers another mngiciore to continuz the prelivinury
inquiry of his predecessor.

We answer the questions put to us as follows:—

1. No, the new magistrate must commence the hearing
de novo.

2. Section 184 of the Criminal Procedure Code applies
only to preliminary inquiries.

THE QUEEN ». BELLO

[F.S.C. (Aderala, C.L1) Brett, F.}., and Taylor, F.J.)
—November 23, 1962]
[ Kaduna—Appeal No. F.S.C. 311/1962]

Criminal procedure—trial i High Court-—no prelimina:y
inquiry—Jfudge giving leave to prefer charge—Criminal Proce-
dure CrAe, 5. 185(b).

The appellant was committed fov trial in the High Court after a
preliminary inquiry., When the casc was called on for hearing in the High
Court, Crown Counsel submitted that the preliminary inquiry was a nullity
and should be set aside, and applied for leave to prefer a charge without a
preliminary inquiry. The Judge upheld the submission and set aside the
preliminary inquiry, and continued *I give leave for a charge to be preferred
without the holding of a preliminary inquiry. I order that the accused shall be
charged with the charge preferred by the prosecution . . . and appearing
hereunder.” The charge was thereupon read and explained to the appellant,
and he pleaded not guilty to it and was tried and convicted.

On appeal it was argucd that the trial was a nullity because the provisions
of section 185(8) of the Criminal Procedure Code had not been observed, in
that preferring a charge is the same as framing it and framing a charge is the
function of a magistrate, and therefore the prosecution had no power to prefer
the charge and in ordering that the appellant should be charged on the charge
preferred by the prosecution the Judge did something which he had no power
to do.

Held, the procedure adopted was authorised by scetion 185 of the
Criminal Procedure Code, for—
(1} Onany interpretation of the expression “preferring’” a charge, the
ci_lc-:f' of the refe-mmice te “the charge preterred by thie prevscution™ was noc wo
vitiate the order made by the Judge and,

(2) The wording of section 185(b) is designed to cover the case where

one Judge gives Ieave for a charge to be preferred and the case is tried before
another Judge as wclil as that where the same Judge gives leave and tries the
case, and thercfore a Judge can give himself leave to prefer a charge.

2ase referred to:

R. 0. Roihficld, 26 Cr. App. R. 103, mentioncd.

CRIMINAL APPEAL

R. O. Gaji for appellant;

1. M. Lewis, Q.C., Attorney-General of Northern Nigeria
(with him 1. B1. S. Donriell, Crown Counsel) for the respondent.

Brett, F.f., delivering the judgment of the Court,
veferred to the facts of the casc nd continued: So far as the
merits ace - one L aed there is o substane i the grounds of
appeal argued b ore us.

35
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he Queen It is submitted, however, that the trial was a nullity in on any interpretation the effect of the reference to “the charge e Queen
_b__ that the provisions of section 185 of the Criminal Procedure preferred by the prosecution” was not to vitiate the order made _Peiio
s, 1. Code Law, 1960, were not observed. That scction rcads as by the Judge. As for the submission that the Judge cannot e r.

follows: -~ give himself leave to prefer a charge it is enough to say that the

“ 1o person shall be tric+’ 5y the High Court unless— wording ot section 185 (h) is designed to cover the case whe

(a) he has been com.nitied for trial to the High Courtin onc JUdg“;‘%“" * -wve fora charge to be preferred and the case

is tried bef - another Judge (as in R. v. Rothfield 26 Cr. App.

accordance with the provisions of chapier 17; or
(B} - vharge is preferred against him without the holding
of a preliminary inquiry by leave of a Judge of the
tigh Court; or ) . ] o Appeal dismissed.
(¢) a churge of contempt 1s prcicired against hum in :
accordance with the provisions of section 314 or
scetion 315.7
In this case a preliminary inquiry had ostensibly been held and
the magistrate had purported to commit the appellant for
trial to the High Court, but when the case was called for
hearing in the High Court Crown Counsel submitted that for
reasons which are not now material the preliminary inquiry was
a nullity and should be set aside; he coupled with this sub-
mission a verbal application for leave to prefer a charge without
a preliminary inquiry. The Judge upheld the submission and
set aside the preliminary inquiry. His ruling continues:—
“I give leave for a charge to be preferred without the
holding of a preliminary inquiry. I order that the accused shall
be charged with the charge preferred by the prosecution and
attached to his application and appcaring hercunder.”

R. 103) as well as that where #he ~ame Judge gives leave and
tries the case.

The charge was thereupon read and explained to the
appellant and he pleaded not suilty to it

It 15 not suggested that the appellant was in any way
embarrassed in making his defence by the course that was
followed, but the submission made on his behalf is that under
the Criminal Procedure Code the prosecution has no power to
prefer a charge, and that in ordering that the appellant should
be charged on the charge preferred by the prosecution the
Judge did something which he hiad no power to do. Preferring
a charge, 1t 1s said, 1s the same as framing it, and that is the
function of the magistrate, subject only to the power of the
Dircctor of Public Prosecutions under section 181 of the
Criminal Procedure Code to amend or alter the charges on
which an accused person has been committed for trial; a
Judge cannot give himself leave to prefer a charge. We find no
substance in this submission, and we consider that the proce-
dure adopted was authorised by section 185 Lt the Criminal
Precedure Code. We shall vt atterapt to define whay s

oot P



ALHAJI SALIHU NAKANDE ». BARCLAYS
BANK D.C.O.

[C.& (J. A. Smith, Ag. C.J . and Skinner, J.)—At Kaduna,
L ouech 3, 1962]
[Jos--Appeal No. JD/22A[1961]

i eculion-—committal—judgment debtor summons—condi-
tional order for committal of judgment debtor—Sheriffs and
Croil Process Ordinance, Laws of Nigerin, 1948, Cap. 295,
s. 64(1). »

Fudgment debtor summons—*‘means to pay” judgment debt—
ibid., s. 64(1) and (2).

The appellant became a judgment debtor in the magistrate’s court
in July, 1960, for £445 10s 7d. At the hearing of a judgment debtor summeons
before the Senior District Judge in February, 1961, it appeared that the
appellant had paid only £10 towards the judgment debt, and that he earned
£5 2 wonth and owned a house which, by his own admission, he could have
sold for £150 and which he occupied with his family. The Senior District
Judge held that the house was “means” within section 64 of the Sheriffs
and Civil Process Ordinance which the appellant could have sold and applied
the proceeds in part payment of the judgment debt.

Ou appeal, it was argued that the house was not “means” within scc-
tion 64 of the Ordinance because it was the dwelling house of the appellant
and not u property from which he derived any income.

Held, (1) The expression “‘means to pay” in section 64 of the Sheriffs
and Civil Process Ordinance is to be interpreted to include all asscts of
a judgment debtor which can be rcalized for money except the wearing
apparcl and bedding of the judgment debtor and his family and implements
et his wade

The appellunt’s admission that he could scll the house for £150 showed
that he had means with which to pay part of the judgment debt.

The Senior District Judge ordered that unless the appellant paid £159
into court within one month, he should be committed to prison for six wecks.

[t was argucd on appeal that the conditional order for commitment
was wrong because, when it was made, it was not known vhether the appel-
lant could find a purchaser who would pay him £150 for the house within
that period.

Jd, (2) The Senior District Judge excecded his jurisdiction in
making an order of commitment conditional upon the appellant’s failure
to pay £150 within one month,

“The learned Senior District Judge was anticipating a default in the
future which had not arisen. If in fact the appellant failed to pay the £150
by the end of the period of one month, that would be a matter for further
investigution upen a fresh judgment summons to ascertain why the appellant
had not obeyed the order of the court and to decide whethior or not he could
have obeyed the order. It he coull not, 5o order of coramitment would
have Teen made against him,”

NoRTH™RN NIGERTA Law Rivopys 943

Cases referred to:

Maclean ©. Maclean, [1951] 1 All TR, 967, at p. 969, applied;

The Quecn v, The Judgeof the Bronpton County Court and Reeves, (1887)
18 Q.B.D. 213, followed,

(Lditorial Note. "The judgment delitor was not in a position to invoke
s. 53 of the Sherifl and Civil Process rdinance.)

CiviL APPEAL FROM ORDER ON JUDGMENT SUMMONS

Agbakoba for appellant;

Grant for respondents.

J- A. Smith, Ag. C.J., dclivering the judgment of the
Court: The respondents were the plaintiffs in the original
action commenced 1in the Chief Magistrate’s Court where they
sued the appellant for debt. The appellant admitted the claim
and judgment was cntered in favour of the plaintiffs for
£445 10s 7d on 28th July, 1960.

As from 30th September, 1960, magistrates of all grades
ceased to have jurisdiction in civil matters when District
Courts were created and jurisdiction in civil causes was given
to District Judges by the District Courts Law, 1960.

On 16th February, 1961 the appellant appeared in the
District Court at Jos to answer a judgment summons issued
at the instance of the respondents. Up to that time the appellant
had only paid [10 towards the judgment debt. He was
examined as to his means and admitted that he earned £5 a
month and was the legal and beneficial owner of a house on
plot 16/7 Bauchi Road, Jos, which he himself occupied with
his family and which he said he could sell for £150.

The learncd Senior District Judge held that the house was
“means” within section 64 of the Sheriffs and Civil Procese
Urdinaiice which the appetlant could have soid and applied the
procceds in part payment of the judgment debt. And the
learned Senior District Judge made the following order:

“I therefore direct unless he pay £150 into court within
one month, he shall be committed to prison for six wecks.”

‘The appeflant has appealed against this order. The
substance of ihe arguinent of learned counsel for the appellant
was firstly, that the house in Bauchi Road was not “means’”
within scction 64 of the Ordinance because it was the dwelling
liouse of the appellant and his family and not a property from
which he derived any income. ' )

As Asquith, 1.].) said in Maclean ©. Maciean [1951] 1
All E.R. 967, at p.969, cited to us by learned counsel for the
respondents:: '

“Any esset, 1 should have sught, which is realisable
to-day for money would be ‘means’ .. L L unless there was

aamaothinag a1 Aastact ba wemenad aleas »
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We would respectfully agree with this definition of the
word “means’” and apply it in the context of scction 64 of the
Sheriffs and Civil Process Ordinance. There is nothing in
that scetion which limits the scope of the expression “means
o pay” and we think it is to be interpreted to include all
assets of a judgment debtor which can be realised for moncey
except the wearing apparel and bedding of the judgment
debtor and his family and implements of his irade, to the
value of £5, which arc protected by section 25, In the present
instance the appellant’s admission that he could sell his house
for £150 Showed tha* ..~ had means with which *¢ =7 part of
the judgment debt but had not taken any steps to do so.

The second submission made by learncd counsel for the
appellant was that the learned Senior District Judge erred in
making an order of commitment conditional upon the failure
of the appellant, within a month of making the order, to pay
into court £150 when it was not known if he could find a
purchaser who would pay him £150 for the house within that
period.

At the conclusion of his investigation into the means
of the appellant on 16th February, 1961, it may have been
open to the learned Senior District Judge to make an imme-
diate order of commitment because the appellant having means
with which to pay part of the judgment debt had defaulted.
But that was not the order he made. He gave the appellant a
further opportunity and allowed him one month in which
to pay £150. The question is: could the judge at the same
tire e anoorder of comannept Coudngent upou ihe
failure of the appellant to pay £150 at the end of the month.
We think not. The learncd Senior District Judge was antici-
pating a default in the future which had not arisen. If in fact
the appellant failed to pay the £150 by the e¢nd of the period of
one month, that would be a matter for turther investigation
upon a fresh judgment summons to ascertain why the appellant
had not obeyed the order of the court and to decide whether or
not he could have obeyed the order. If he could not, no order of
commitment would have been made against him. We therefore
think that the learned Senior District Judge exceeded his
jurisdiction in making an order in the terms we have quoted
carlier in this judgment. In coming to this conclusion we
have followed the decision of the Court of Appeal on a similar
pointin The Queen <. The Fudge of the Brompton County Court
and Reeves (1887) 18§ .B.D. 213. That dccision was bascd
en scction 5 of the Debtovs Act, 1869, which is similar to

wloas L4 L il OL LT 0 T ST Do D v A
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NCRTHERN Mropnia
We set aside the order of commitment and order that

onc calendar month from the date of delivery of this judgment.

AAppeal allvweed in part.

41
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the appellant do pay £150 into the District Court, Jos, within 4 ." 5.
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_ 1 rorn
[igh Court (Reed, Ag. 5.1 ) April, 1962]
e Jos-- Suit No. JD/70/1961]

CLce

Practice  Third Party—joinder of defencant - Z'Hftz
company-—action for damages for negligent driving— jounder of

defendant’s insurers. |
"} ne plaintiff in an cotion for danane :fo‘: the neglipence of Llhcddtt:tcx‘l(;{i:“.mi 7
servant in the driving of the defendant’s s vehicle ag)p cllef o1 :‘ntu“:'m_
insurance company as a defendant, on the ground »rhftqt' ¢ de en; ‘f"ll)ilitt‘
insured with the company, and in order to obtain a due Jl)atlgn ) I{is )ut{\
against the company. At the time of the application, there was no dis
between the plaintiff and the cornpany. . “
Held: The application must fail, beeause there was n{) dlSPLl(tiC b(,ttlxlx 1{:11;
the plaintiff and the company and none could arise unless and un
plaintiff obtained judgment agamst the def'endxmt. ‘
Per Curiam: Tt is possible to have an insurance compary m.a‘de a pl'ut\i
in other circumstances, as where the issue is whether or not there 1s a contrac
of indernnity between the defendant and the company.

Cascs referred to: .
Carpenter v. Ebblewliite,
. 357 applicd;
? Harrpjzgn o. Crilly, [1943] K.B. 168, referred to.

[1939] 1 K.B. 347, dictum of Greer, I..J., at

AppricarioN IN CiviL SUIT
Caineron for plaintiff-applicant;
Grant for detendant-respondent.

N N o 1 N e o ~
LnifF bas Jabaiod Tmmages agrinst the

defendant, as owner of a lorry, for the death ot une’Cele'sunc
Nnodi caused by the negligence of the defendant’s scn‘f.ant
‘while driving the lorry. The plaintiff now moves the court (o
have the Northern Assurance Compay Timited joined as a
defendant on the grounds that the defendant 1s insured with
them; the plaintiff makes this application i order to ullvtam
2 declaration of liability against the insurance cOmMpany.

wKeed, J.: The p!

There is, of course, no privity ot contract between the
plaintiff and the nsurance company and, in this 1'9§L)L*Lti
the claim differs from a claim by a creditor against a guarantor
on an agreement in which the creditor, debtor and guarantor
arc all parties.

The plaintiff's application must fail hecause there 15 not
dispute between the plaintiff and the fre mance

yet any ¢ 1 |
No dispute can arise between them unless wnd it

company.

. v
A L Liien iendeenoant amainet the defendant. 1o

Nortirey Nygrrre Law oports 1663 N

support of this view I rely upon Carpenter v. Ebblewhite and
Others, [1939] 1 K.B. 347. 'This was an action for damages for
the negligence of the driver of a car. The insurance company
had becen joined as a defendunt and the defendants applied for
the plaintiff’s claim agaiust the insurers to be struck out. Greer
L.J. said at page 357

“Tiic plaintiffs on their part are saying as against the
defendant insurance company that. .. if they do succeed
against these other defendants, then the msurance company
will be liable to them. It scems to me that the making of such a
claim is ceiaey to anything that has c.c1 oo decided in
rcgard to actions for declarations. It has never been determined
that in an action by a plaintiff against a defendant there can be a
claim by the plaintiff for a declaration of liability against a third
person for the relief claimed in the action where no dispute has
as yet arisen between the plaintiff and that person . . . 1t seemns
to me that no dispute can arise between the plaintiffs and the
insurance company until after the disposal of the action by the
plaintiffs against the defendant Ebblewhite in favour of the
plaintiffs and the establishment of a right of indemnity by
Ebblewhite against the insurance company.”

In Harman v. Crilly, Zurich General Accident and
Liability Insurance Company, Limited, Third Parties, [1943]
K.B. 168, the court dissentcd from parts of the judgment in
Carpenter v. Ebblewhite but it approved of the passage I have
cited. Lord Greene M.R. said at pages 170-171:—

“In Carpenter v. Ebblewhite, the plaintff joined the
lsuraace comgony W3 dofondants te the acticn, caiaing
against them a declaration of liability. T'hat procedure, on the
face of it, was obviously wrong, becausc it is not the practice
of the court to grant declarations in the air in respect of
controversies which have not yct arisen, and the judgments of
Greer and MacKinnon L.JJ. were based on that ground.”
L would add that it is possible to have an ingurance company
made a party to the suit in different circumstances. Thus
Harman v. Crilly makes 1t clear—at any rate when the trial is
before a judge without a jury--that there is no objection to
having the insurance company joined as a third party where
the issuc is whether or not there is a contract of indemnity
betwecen the defendant and the insurance company; it is quite
proper that this issue should be tried in the same proceedings
as the action in which the liability of the defendant will be
derermined. But that s quite a different mateer from the
wpplication vlireh is novy before me. The plaintiff may, of

- < . . .
raviren  aconren Laal vl o 0 s thet tha Navthaen Lesvieanaoa

C. Nnodi
C.
B. O. Olaelor

Reed, Ag.
S P
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Company Limited in due course; pror\.;idied the requlrcr'ncn‘ts
of section 10 of the Motor Vehicles (Third Party .Insuzanorc)
Ordinance are complied with, and  the plaintiff obtams
iudgment against the defendant, the company will L'c under a
'leg:ﬂ obligation to satisfy that juderent. The application 18

- . .
Glsimissed.

Application dismis.d.

GARBA BAUCIII ». BAUCHI NATIVE
AUTTIORITY

(C.A. (Reed, Ag. 8.7.],, and Tlolden, J.) - Apni 21, 1962]
' [Bauchi—-Appeal No. JD/113CA[1961]

ppeal - -appeal against decision or ordei of Grade “B”
antive court—criminal complamt--Grade “B” court’s refusal
to proceed with case —whether appeal to Provincial Court lies—-
ctplication to Provincici (“oust for transfer —Native ©'su

v
Lazw, 1956, 5. 62; Criminal Procedure Code, s. 150(1) and (3).

Criminal Procedure-—refusal to proceed on the part of
court taking cognizance -complainant’s remedy—uwhether appeal
or application to appeal court for transfer—ibid.

Furisdiction-—Provincial Court—application to Provincial
Court for transfer of criminal case on lower court's refusal to
proceed—transfer to court with jurisdiction to hear and
determine the case—DProvincial Court’s jurisdiction to hear and
determine on transfer to itself—Criminal Procedure Code,
5. 150(3); Native Courts Law, 1956, s. 63(1).

Audu made a criminal complaint against Garba in an Alkalt’s court of
Grade “B”, saying that be bad advanced £116-155-0d to Garba to buy kola
nuts and that Garba had made a false report of the Toss of the money and had
in fact swindled him out of it. Having heard witnesses and listened to Garba’s
explanation, the Alkali decided not to proceed with the criminal case, but to
treat the matter as a civil claim by Audu against Garba for the sum advanced.
Audu objected to this, and the Alkali, without coming to any further decision,
allowed Audu to appeal to the Provincial Court. In the circumtances, this was
an ap sen) apeieat (he dadisioi nud to piocesd it dhe crmminal comglaini.

«

Tz Provincial Court, having heard the appeal, convicted Garba of an
offence under section 309 of the Penal Code and sentenced bim to one year’s
imprisonment and ordered him to pay £116-155-04. to Audu as compensation.

On appeal by Garba to the High Court,

Held: (1) In deciding not to proceed with Audu’s complaint, the
Alkalts court must be deemed to have refused to proceed with the eriminal
case by virtue of section 150(1) of the Criminal Procedure Code,

(2) "L'hough svction 62 of the Nutive Courts Law gives a geacral right of
appeal to the Provinciad Court to a perse n aggrieved by a decision or order of a
Grade “B” native court, the legislature has prescribed, in section 150(3) of the
Criminal Procedure Code, a specific raanedy for a person agprieved by an order
made under section 150(1), and that specific remedy must he pursued to the
exclusion of the general right of appeal.

{3) The remedy open to Audn as a person aggricved by the Alkali’s
refusal to proceed was to apply to the Provincial Court as the appropriate
appeal court for an oxder under scetion 150(3) divecting the transter of the
case to e her conrt with jurisdiction to hear and deicrmine “r

(+) e Provineia) Cout had no jurisdiction tw hear the ratter 48 oo
wppeal from the Alkalt's couss, and the proceedings in the Provinael Jonnt
wore 2 nnllite
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Per Curfamn: (1) The court hearing an application under section _150('3)
must, after considering the facts disclosed on affidavit, either dismiss the
’ . - . 3 .
application or direct the transfer of the casc to a court which has jurisdiction to
hear and determine the cause or matter other than the court which has

refused to proceed. .

(2) The Provincial Court itself could nc:t hear and determine the mf’.tt(’:ri
because in so doing it would be assumr ‘ng original jurisdiction and a Provincia
Court has no jurisdictiv exeept iy the circumstances set out in section 63(1) of
the Native Courts 7 i w.

ArpeaL From I'rovinciaL CouRry

Appellant in persor:
Bflzore, Crown Counsel for respondent.

Reed, Ag. 5.P.J., delivering the judgment of the Court:
This is an appeal against the decision of the Provincial Court,
Bauchi, convicting the appellant of an offence ur)ld(;r section
309 of the Penal Code, sentencing him to one year’s imprison-
ment and ordering him to pay £116-15s-0d to rtlle complainant
as compensation under section 78 thercof. The Court also
ordered that the house and farm of the appellant should be
sold to satisfy the order for compensation. We allowed this
appeal, setting aside the conviction, sentence and orders of the
Provincial Court, on 16th April and said we would give our

reasons on 24th April.

The matter originally came before the Junior Alkali’s
Court, Bauchi, as a criminal cornplaint by one Audu. Audu
complained that the appellant had cheated him of £116-15s-0d
being money advanced to the appcllant by hu]n to buy kola—r}uts
on the nnderstreding st they wwuld divide the profit whan
the kola-nuts were sold. Later the appellant said he had losi
the money but Audu did not accept that exglnqatlon and
complained that the appellant -had “swindled” him of the
money. The Junior Alkali heard witnesses and heard what the
appellant had to say. The appellant’s explanation was that he
had been robbed of the money after, as we understand it, 2
drugged drink had been given to him by the driver of a lorry in
which he had been travelling. It is quite clear from the rceord
that the Junior Alkali, after hearing cvidence and the
explanation of the appellant, decided that he would not
proceed with the criminal case but that he would treat the
matter as a civil one, that is as a claim by Audu against the
appellant tor the £116-155-0d. Audu objected to this and, as a
result, the Junior Alkali allowed Audu to appeal but care to
no other decisions. Audu’s appeal to the Provivcial Court
cesulted in the decision to which we have veferred at the

LIl Zivdvemant
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In these circumstances there can be no doubt that Audu’s
appeal from the decision of the Junior Alkali to the Provincial
Court was an appeal against the decision of the Junior Alkali
not oo proceed with the criminal complaint which Audu had
made. The Junior Alkis had taken cognizance of an offence
‘upon receiving 4 cur _aint of facts which constitute the
offence” from Audu; we refer to section 143 (d) of the Criminal
Procedure Code. Scction 150(1) gives powers to a court
taling cognizance of un alleged offence to refuse to proceed
with the case, if, in the oircumstances there described, the
court 1= of opinion that there is “nn <ifiicient ground for
procceding”. T'he Junior Alkali must be deemed to have
refuscd to proceed with the criminal case by virtue of section
150(1). Section 150(3) reads:—

“A person aggrieved by a refusal of a court to proceed
with a case may apply to the appropriate appeal court with an
affidavit setting out the facts for an order directing the
transfer of the casc to another court with jurisdiction to hear
and determine the cause or matter.”

This subsection sets out Audu’s remedy against the
Junior Alkali’s refusal to proceed. Audu was a “person
aggricved” by that refusal and his remedy was not to appeal
but to apply to the Provincial Court for an order which that
Court has jurisdiction to rake by virtue of the subsection.
The Bauchi Provincial Court is the Court to which the
application should be made becavse it is “the appropriate
appeal court” with reference to the Junior Alkali’s Court,
Bauchi. But that does not mean that the Provincial Court
hezie the marter us an Appeat. The epplication aeserthed in the
subscetion is quite different from  an appeal. The court
hearing the application must, after considering the facts as
disclosed in the affidavit (and, of course, calling for further
aflidavits of facts if necessary) cither dismiss the application
or “dircct the transfer of the case to another court with
Junisdiction to hear and determine the Giuse or matter.”
“Another court” 1ceans a court other than the court which
has refused to proceed, in this case the Junior Alkali’s Court,
Banchi. We would say, however, that we do not think a
Provincial Court can irself hear and determine the matter
because, if.it did so, it would be assuming original jurisdiction
and a Provincinl Court hus no original jurisdiction exeept in the
creumstances sct out in section 63(1) of the Native Courts
Liw We are aware that scetion 62 of the Maitve Courts Law
gives a general right of appeal 10 a person aggrioyvod by a
“lsion or order” of ¢ Grade B Nactve Court (and 1he
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Junior Alkali’s Court, Bauchi, is such a court) to the Provincial
Court. Nevertheless the legislature has prescribed a specific
remedy for a person aggrieved by an order made under
section [5G(I) of the Criminat Procedure Code and that
specific remedy must be pursucd to the exclusion of the
seneral right of appeal.

For these reasons we arc of opinion that the Provincial Court
had no jurisdiction to hear the matter now before us as an
appeal from the Junior Alkali’s Court. Accordingly the
proceedings in the Provincial Court were a nullity and we so
declarc. 'L'his was why we allowed the appeal on 16th April,
setting aside the conviction, sentence and orders of the
Provincial Court. The complainant, Audu, may still apply to
the Provincial Court, Bauchy, for an order under section 150(3)
of the Criminal Procedure Code if he so wishes. He may also,
if he so wishes, commence civil proceedings against the
appellant to recover £116-15s-0d.

Appeal allowed.

LAME.. KUMBIN ». BAUCHI NATIVE
AUTHORITY
[C.A. (Reed, Ag. w2, and Helden, J.)—April 23, 1962]
[Baveh! Appeat No. JD/9CA[1962]

Criminal  lww —homicide—whet v capital-—whether
cilpable—accused’s  knowledge of consequences of his acl—
whether death a  probable  consequence-—whether a  likely
consequence—NPenal Cude, ss. 19, 220(h), 221(b).

—————— - — death causel where hur? <lone intended—
ibid, ss. 225, 240.

Appeal—evidence adduced on appeirt ~Native Courts Law,
1956, 5. 70(2).

The appellant was convicted in a Grade “A” native court of culpable
homicide punishable with death contrary to section 221() of the Penal
Code. It appeared at the trial that the appellant struck the deceased a back-
handed blow on the abdomen with a stick, causing a loop of bowel to protrude,
and that this injury causcd the death of the deceased. The stick was about
five feet long and between one half and three quarters of an inch in diameter
at one end, increasing to about one inch at the other end. There was no
express evidence that the blow was severe.

On appeal, the High Court heard the evideice of a medical practitioner
who had examincd the deceased’s body. This evidence showed that the
blow had fallen on the site of an old, large umbilical hernia. The deceased’s
injury could have been caused by a comparatively trivial blow, and its
seriousness was the result of the bernia. If the blow had not fallen on the
hernia it might have coused a laceration but it . ould not have gone through
the muscle. The sume injury could not have been caused by a similar blow
on a normal, healthy person. The doctor did not think that the hernia would
have shown through native clothing.

There buing no evidence that the eppelline Fnew the Jdeceascd was
not in a sound state of health,

Held: Tt was impossible to find that the appellant knew or had reason to
know cither that the blow he struck would probably cause death or that
1t was likely to causc it, and accordingly the conviction of culpable homicide
punishable with death contrary to section 221(5) of the Penal Code could not
staed and a convietion of culpable homictde ot punishable with death
(contrary to section 220(0)) could not be substituted.

A conviction of caving death when intending to cause hurt only,
contrary to section 225 of the Penal Code, wus substituted.

Per Curiam: (1) Where, in testing whether the consequence of a person’s
act is a reasonable or a likely consequence within the meaning of section 19
of the Penal Code, a court asks itsclf how « reasonuble man would view
that consequence, the court muse take into consideration the background,
education and worldly knowledge of the individual person. A person from
a remote. backward part of the country mighi well differ in this respect
from an cducated Lo After the court howe civen due consideration to
the perscei’s wiry of il it must apply the test to the average person in that
vay of life,
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v.
C.of P.

Skinner, J.
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Skinner, J., delivering the judgment of the Court: The
appellant, F. A. Onitiri, was the complairant in a prosecution
brought in the name of the Commissioner of Police against one
David Sami Moukarim (hereinafter referred to as ‘“the
accused”’) in the Magistrate’s Court, Kaduna, the complainant’s
aliegation being that the 2ccused had mischievously trespasse,d
upon and caused damage to his shop at Plot D, Prince Edward’s
Way, Kaduna. At the close of the prosecution case on 13th
March, 1962, the magistrate found that the complaint was
groundless and discharged the accused. The complainant was
then asked to show cause why he should not be directed to
pay compensation to the accused, firstly, in respect of a
frivolous or vexatious accusation (section 166 of the Criminal
Procedure Code) and secondly, for having grounc_lle.ssl}:
caused the accused’s arrest (section 371 of the Criminal
Procedure Code). Having heard the complainant’s objections
the magistrate directed that he should pay to the accused a total
sum of £40 as compensation or, alternatively, serve a term of
two months’ imprisonment.

The complainant now appeals inter alia against that
direction and has filed five grounds of appeal in his
memerandum. We have not heard argument on any of these,
however, since learned Senior Crown Counsel appearing for
the respoadent has, with leave, made a preliminary submission
that no appeal lies to this Court from a direction for payment
of compensation made by a magistrate under section 166 or
section 371 of the Criminal Procedure Code. If that submission
is well-founded it will be unnecessary to consider those grounds
of appeal which seek to impugn the legality of the direction.
We will therefore deal with it now and thereafter hear argument
on the other matters raised by the appellant.

At the time this case was decided the right of appeal from
a magistrate in a criminal case was govarned by section 279 of
the Criminal Procedure Code as originally framed. We note
that this section was later repealed and replaced by section 7 of
the Criminal Procedure Code (Amendment) Law, 1'962, the
repeal having come into operation on 30th April, 1962.
Subsection (1) of the original section in force at the material
time, provided as follows:—

“Any person aggrieved by a conviction or order by a
magistrate’s court in respect of any charge to which he pleaded
not guilty or of which he did not admit the truth may appeal to
the High Court from such conviction or order”.

;RN NIGErIa Law Reports 1963
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‘e do not think that the appellant comes within the F- Onitid

v of a “person aggrieved” in the meaning of that
sion as used in the subsection. He was not charged
»r did he plead to any offence. His counsel has however
that if we took the view that no right of appeal is
.ally conferred we ought nevertheless to infer that such a
sists by virtue of the provisions of section 35 of the
Court Lavw. This argument is not well founded and
s a misunderstanding of the effect of section 35 which
ined in its proper application to the exercise of our
tion onlv as regards practice and procedure. We cannot
sking this section confer upon the appellant a right of
where none exists. For the same reason the case of
nd ois ©. Johuson, 13 W.A.C.A. 194, which was cited by
Counsel for the appellant affords no support to this
nt. LThat case deals with the practice in bringing an
in circumstances where the West African Court of
s Rules, 1950, made no specific provision by which an
might be brought and we note from the judgment that
seal Court before invoking rule 42 by which recourse
se had te the practice for the time being in force in
1 firstly cxpressed themsclves as satisfied that a right
al existed. That it seems to us is the vital distinction
v Johnson’s case and the matter now before us.

arned counsel for the appellant also prayed in aid the
ns of section 52 of the Third Schedule to the Nigeria
wution) Order in Council 1960 and in particular section
which says—
n appeal shall lie from decisions of a subordinate court
igh Court of the Region with the leave of the High
vourt or, if it is provided by any law in force in the Region
that an appeal shall lic from that subordinate court to another
subordinate court, an appeal shall thereafter lic to the High
Court with the leave of the High Court in the following cases—
*“(a) decisions in any criminal proceedings from which no
appeal lics as of right to the High Court.”

At first sight this would appear to confer a right of appeal,
with leave, in the instant case but this impression is dispelled
by the following subsection (4)(@) which reads thus:—

“Any right of appeal from decisions of a subordinate
court to the High Court of thc Region conferred by this
section—

(@) shall be exercisable in the case of civil proceedings at
the instance of a party thereto or, with the leave of the High
Court, at the instance of any other person having an interest in

C.of P.

Skinner, J.
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o fumfe  with him.” In the same way, after sentencing the second There remains section 357 of the Criminal Procedure [§XNi
zeivna.  appellant to two years’ imprisonment the trial court set ‘ode, which provides— Zaria N.A.

out particulars of a search of his house and sale of the property
there found yielding a balance of [29-7s after commission
which was paid into the Native Authority Treasury leaving
a balance of £409-9s still due from him. The appellants
complain against these confiscations of their property.

By section 78 of the Penal Code, any person who is
convicted of an offence under the Code may be adjudged to
make compensation to any person injured by his offence and
such compensation may be either in addition to or in substitu-
ticn for any other punishment. It was within the trial court’s
powers to order the appellants to make compensation; the
question is whether it was within the court’s powers to exact
the compensation by the confiscation of the appellants’
property. By section 367 of the Criminal Procedure Code—
“Payment of any money, other than a fine payable by virtue
of any order under this Criminal Procedure Code may be
enforced as if it were a fine.” This section must be read with a
comma after the words ‘“other than a fine”; it says that
payment of any money payable by virtue of any order under
the Criminal Procedure Code, other than a fine, may be
enforced as if it were a fine. Payment of a fine may be enforced
under section 304 by the seizure and sale of the offender’s
movable property or by the attachment of any debts due to
him. Under section 367, payment of any money, not being
a fine, which is payable by virtue of any order under the
Criminal Procedure Code may be enforced in the same ways
as those in which payment of a fine may be enforced under
section 304. But section 367 does not authorise the enforcement
of payment of money which is not payable by virtue of an
order made under the Criminal Procedure Code, and therefore
it does not authorise the enforcement of payment of money

ayable by virtue of an order made under section 78 of the
Benal Code. The section of the Criminal Procedure Code itself
which enables a court to make an order for compensation in a
case like the present is section 365, which provides in sub-
section (1) (b) that where a criminal court imposes a fine it may,
when passing judgment, order that in addition to a fine a
convicted person shall pay a sum in compensation in whole or
in part for the injury caused by the offence committed,
where substantial compensation is in the opinion of the court
recoverable by civil suit. This section applies only where the
offender has been sentenced to pay a fine, and the appellants
in this case were not sentenced to pay fines.

“(1) When an inquiry or trial in any criminal case is Hutey, CJ.

sncluded, the court may make such order as it thinks fit for
1e disposal by destruction, confiscation or delivery to any
erson appearing to be entitled to the possession thereof or
‘herwise of any movable property or document produced
efore it or in its custody or regardiqg which any offence
spears to have been committed or which has been used for
1e commission of any offence.

“(2) When an order is made under this section in a case
.. which any appeal lies, such order shall not, except when the
property is livestock or is subject to speedy and natural decay,
be carried out until the period allowed for presenting such
appeal has passed or, when such appea] is presented withi
such period, until such appeal has been disposed of.

“(3) Notwithstanding the provisions of subsection (2),
the court may in any case make an order under the provisions
of subsection (1) for the delivery of any property to any
person appearing to be entitled 1o the possession thereof on
his executing a bond with or without sureties to the satisfaction
of the court engaging to restore such property to the court,
if the order made under this section is modified or set aside
by the appellate court.”

We note that the trial court failed to observe the provi-
sions of subsection (2) or subsection (3) his sectio~"
should have postponed the sale of the af  an ' prop _t
until after their appeal had been disposed o_ __ tanw.. security
for its restitution if the appeal succeeded. But that is by the
way; in our opinion the section gave the trial court no power,
in the circumstances of the case, to order the confiscation of
the appellants’ property at all. The offences which the appel-
Jants were found to have committed had not been committed
in regard to their property which was confiscated, and that
property had not been used for the commission of the offences.
The first appellant’s arrears of salary had not been produced
before the trial court and were not in its custody. It does not
appear that the appellants’ property found in the searches
of their houses was produced before the trial court or taken
into its custody, and even if that had been done we do not
think it would have given the appellants’ property the character
of property produced before the court or in its custody
within the meaning of subsection (1) of section 357. In
referring to property produced before the court or in its
custody, the subsection refers to property brought to court
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for the purposes of the inquiry or trial, that is, as being the
subject-matter of the offence or relevant to prove or disprove
it; it does not refer to property brought to the court for the
sole purpose of being used as a source of compensation in the
case, and it confers no right to seize property for that purpose.

We have been shown no other provision of the Criminal
Procedure Code which could justify the cenfiscations which
were effected in this case. In our opinion they were illegal and
must be set aside. We will so order, and we will order further,
as the trial court could have ordered, that the proceeds of sale
of their properties be repaid to the respective appellants,
amounting in the case of the first appellant to £36-4s-0d and
in the case of the second appellant to £30-7s-0d, and that his
arrears of salary amounting to £147 be repaid to the first
appellant This erder will be without prejudice to any fusthu
civil claim which the appellants may have against any person or
body arising out of these transactions. Equally, it has no
effect on the Native Authority’s claim to recover from the
appellants any sums misappropriated by them.

The first appellant complains against his sentence and the
confiscation of his property taken together, as being together
oppressive. Our order for the repayment of the sums realised
may not fully compensate him for the confiscation, and for
that reason, and having regard to the arbitrary manner in
which the trial court acted in carrying out the confiscation,
we reduce the first appellant’s sentence to two years.

The first appellant did not complain against his conviction
and in regard to that there is nothing more to be said in this
judgment. The second appellant did complain against his
conviction. The conviction was foufided on evidence given
in the trial court of the proceedings of 2 committee of inquiry,
on the appellant’s replies and explanations when shown the
relevant vouchers and cash order forms in court, and on his
admissions to the court recorded at two places in the record of
proceedings. The second appellant has now given evidence
on oath and said that the record at these places is incorrect
and that he did not make the admissions recorded. That
evidence stands uncontradicted by other evidence. Having
regard to that fact, and to the fact that in the conduct of the
trial the complaint against the second appellant was not
inquired into directly by taking the evidence of witnesses who
could testify from their own observation to what had actually
occurred, but by receiving evidence of what had transpired at
the committee of inquiry, we think that the second appellant’s

RTHERN NIGERIA Law RepORTs 1963

\viction cannot be safely supportqd. There is however 1t
sears a considerable body of evidence which could be
ught against the second appellant although the trial court
not hear it; and for that reason, while allowing the appeal
| setting aside the conviction and sentence, we will order the
sellant to be retried in the Magistrate’s Court of the Kano

gisterial District.

Orders for confiscation set aside.

LT RO T AL PRI
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EMMANUEL IBEZIAKO ». COMMISSIONER
OF POLICE

[Federal Supreme Court (Ademola, C.J.F., Brett, Taylor
and Bairamian, F.jJ.)—January 28, 1963]
[Lagos—Appeal No. F.5.C. 329/1962]

Constitutional law—fundamental rights—presumption of
innocence—summary trial in magistrate’s court—charge framed
after prosecution witnesses heard—uwhether presumpiion of
innocence violated—Constitution of the Federation of Nigeria,
s. 21(4); Criminal Procedure Code, ss. 158, 159, 160(1), 161(1).

Criminal procedure—summary trial—framing charge after
hearing prosecution witnesses—presumption of innocence ot
violated— desirability of framing charge as early as possible—
1bid.

For the purposes of a summary trial under Chapter XVI of the Criminal
Procedure Code, the trial magistrate, acting in accordance with the provisions
of that Chapter, took the evidence of some of the prosecution witnesses and
then framed a charge against the accused. Section 160(1) of the Code required
the magistratc to frame a charge if after taking the evidence of the prosecution
witnesses or at any previous stage of the case he was of opinion that there was
ground for presuming that the accused had committed an offence. The
accused pleaded not guilty to the charge and after further evidence was
convicted. He appealed on the ground that the procedure adopted for his
trial contravened the provisions of section 21(4) of the Constitution of the
Federation of Nigeria because the presumption of innocence there provided
for was violated. In support of this, it was contended that the magistrate
must have presumed the accused guilty when he framed the charge.

Held: The submission that the magistrate must have presumed the accused
guilty was ill founded, and the provisions of section 21(4) had not been
infringed.

Per Curiam: A magistrate conducting proceedings under Chapter XVI
of the Criminal Procedure Code should frame a charge as early in the pre-
liminary proceedings as possible. It is best that the charge be framed as soon
as some evidence for the prosecution shows, directly, or circumstantially or
inferentially, that there is a prima facie case of the commission of an offence.

Cases referred to:—

Woolmington w. The Director of Public Prosecutions, [1935] A.C. 462 at
p. 481, mentioned;

R. v, Carr-Briant, [1943] 1 K.B. 607, mentioned; -

Scapetta v. Lowenfeld, 27 L.T.R. 509, applied;

Kano Native Authority v, Obiora, 4 F.S.C. 226 at p. 230, followed;

Bukar of Kaligari v. Bornu Native Authority, 20 N,L.R. 159 at p. 162,
approved;

Practice Note, [1962] 1 All E.R. 448, referred to.

(Editorial Note.—The provisions of s. 235 of the Criminal Procedure
Code as set out in the judgment have been amended by Law No. 3 of 1963).
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CRIMINAL APPEAL
F. R. A. Williams, Q.C. {with him G. C. Nzegwu) for the

appellant;
1. M. Lewis, Q.C., Attorney-General {with him I. M. S.
Donnell, Crown Counsel) for the respondent.

Ademola, C.J.F., delivering the judgment of the Court:
This appeal raises a question of very great importance for
Northern Nigeria where the Criminal Procedure Code is in
force. The appellant was convicted by the Acting Chief
Magistrate of the Jos Magisterial District on a charge of
offering or giving gratification to a public servant contrary to
Section 118 of the Penal Code. He appealed to the High
Court and failed. This appeal to this Court is a second appeal
and the ground of appeal, as amended, reads:—

“The procedure adopted in the Court below (the
Magistrate’s Court) for the trial of the appellant contravened
the provisions of Section 21(4) of the Constitution of the
Federation because the presumption of innocence provided
for under that sub-section was violated.”

Sub-section 21(4) referred to provides that—

“Every person who is charged with a criminal offence
shall be presumed to be innocent until he is proved guilty:

“Provided that nothing in this section shall invalidate
any law by reason only that the law imposes upon any su
person the burden of proving any particular facts.”

That provision enshrines a principle which has always
been observed in our Courts, and which is succinctly enun-
ciated in Woolmington v. The Director of Public Prosecutions
{1935] A.C. 462 at p. 481, where Lord Sankey, L.C., said as
follows: “Throughout the web of the English Criminal
Law one golden thread is always to be seen, that it is the duty
of the prosecution to prove the prisoner’s guilt subject to
what I have already said as to the defence of insanity and
subject also to any statutory exception.” The exceptions to
which Lord Sankey was alluding were certain principles at
Common Law, such as insanity, in which the burden of
proof lies on the accused person. There are also a few statutes
that create some presumptions which an accused person has
the duty to rebut. These were referred to in the case of
R. v. Carr-Briant, [1943] 1 K.B. 607, where the standard of
proof required of an accused person, or proof upon the
preponderance of evidence, was discussed.
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any principle of law which is repugnant to natural justice,
equity and good conscience. A procedure is not contrary to
natural justice merely because it is foreign to English Law-—
see Scapetta v. Lowenfeld 27 L.T.R. 509; Kano Native
Authority v. Obiora 4 F.8.C. 226; Bukar of Kaligari v. Bornu
Native Authority 20 N.L.R. 159. In the last case, Bairamian,
J. (as he then was), said:—*“. . . . It must be presumed that the
court followed the right procedure. . ... It differs from the
English procedure but that is not enough for attacking it.”

The procedure adopted in the present case as laid down
in scction 160 of the Procedure Code is not dissimilar with
the “no case” decisions in English law, and these principles
are laid down as a Practice Note by Parker, L. C. J., which is
reported in [1962] 1 All E. R. 448. It is as follows:—

“Those of us whe sit in the Divisional Court have the
distinct impression that justices today are being persuaded
all too often to uphold a submission of no case. In the result,
this court has had on many occasions to send the case back
to the justices for the hearing to be continued with inevitable
delay and increased expenditure. Without attempting to lay
down any principle of law, we think that as a matter of practice
Justices should be guided by the following considerations.

‘A submission that there is no case to answer may properly
be made and upheld: (2) when there has been no evidence to
prove an essential element in the alleged offence; (3) when
the evidence adduced by the prosecution has been so
discredited as a result of cross-examination or is so manifestly
unreliable that no-feasonable tribunal could safely convict on it.

“Apart from these two situations a tribunal should not in
general be called or to reach a decision as to conviction or
acquittal until the whole of the evidence which either side
wishes to tender has been placed before it. If, however, a
submission is made that there is no case to answer, the decision
should depend not so much on whether the adjudicating
tribunal (if compelled to do so) would at that stage convict or
acquit but cn whether the evidence is such that a reasonable
tribunal might convict. If a reasonable tribunal might convict
on the evidence so far laid before it, there is a case to answer.”’

We are satisfied that at the time the magistrate drafted
the charge he was not weighing the evidence before him; this
he did after hearing the whaole case. Up to that stage all the
learned magistrate was doing was making an enquiry, and this
was so until the charge was framed by him. The procedure
followed by the magistrate is not unlike that provided by
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section 332 of the Criminal Procedure Ordinance (which was in
force in the Northern Region before it was replaced there by
the new Criminal Procedure Code, gmd is still in folrcq in
Lagos and other Regions). Under scction 332 of the Criminal
Procedure Ordinance a magistrate holding a preliminary
enquiry may, in the course of it, turn it into a summary trial
subject of course to certain conditions, whereupon he may,
under section 304(2), ‘‘cause the charge to be reduced into
writing, if this has not been already done,” and go through the
procedure for a summary trial. That does not mean that the
magistrate has made up his mind to convict; it only means
+hat he thinks it is a case suitable for summary trial and which
need not be committed to the High Court. The evidence
lheard up to that point shows that there is a prima facie case:
but it may well be that further cross-examination of witnesses
originally called, or of those, if any, called after the summary
trial begins, or the evidence for the accused, may raise a
reasonable doubt, in which case he will be acquitted.

We have given anxious consideration to the objection to
the magistrate being required to frame the charge in the
Northern Region; we feel that this means no more than that
the magistrate is formulating what seems to him to be the
appropriate charge for the offence which prima facie appears to
have been committed, and it does not mean that the magistratc
has made up his mind that the accused person is guilty. During,
our research we have had occasion to refer to the ‘er
provided in the Criminal Procedure Ordinance for th  ial
court to alter or amend the charge before it which, wuen
exercised, sometimes has the effect of redrafting the whole
charge or information. The idea in the Northern Region is that
the charge should be framed by the magistrate instead of being
left in the hands of lay prosecutors to frame.

The learned Attorney-General, Northern Region,
informed us that, on the Indian authorities, the magistrate
should frame the charge as carly in the preliminary proceedings
as possible. With that we agree; it is best that the charge be
framed as soon as some evidence for the proscecution shows,
directly, or circumstantially or inferentially, that there is a
prima facie case of the commission of an offence.

We are not, in this appeal, deciding on the constitution-
ality of section 159 of the Criminal Procedure Code or of other
provisions which were not acted under by the learned magistrate ;
we may one day be called upon to do so when those provisiong will
receive our due consideration. It is enough in this appeal to say
that the learned magistrate did not act under such provisions.
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The submission that 1the magistrate, under the procedurs
he followed in this case, must have presumed the accused
guilty when he framed the charge, in cur view is ill founded
and we are satisfied that the provisions of section 21(4) of the
Constitution have not been infringed.

The appeal will therefore be dismissed.

Appeal dismissed.

BDU DAN SARKIN NOMAMN 2. ZARIA NATIVE
AUTIHORITY .
' A, (Hurley, C.J., Abubukar Mahmud, Sh.Ct.]. and Ahmad,
J)—January 26, 1963]
[Kaduna—Appeal No. Z/28CA/1962]
AAppeal—criminal appec! —error or omission in judgment
trial court—whether failure of Justice occasioned—test appli-
ble—Criminal Procedure Code, s. 382.
Words and phrases—""failure of justice”, ibid.

By section 382 of the Criminal Procedure Cude, an appeal court is not
to reverse or alter any finding of the court of trial on account of any error or
pmission in its judgment unless the appeal court thinks that a failure of
justice hus been occasioned by such error or omission.

Where the trial court 1 a case of culpable homicide omitted to notice
part of the accused’s evidence, and omitted to consider whether there was
provocation reducing the offence to culpable homicide not punishable with
death, the Iigh Court, on appeal aguinst the accused’s conviction for culpable
homicide punishable with death,

Held: that the test to be applied to determine whether a failure of justice
had been occasioned should be “MMight the trial court have acquitted after
directing itself properly on evidence properly admitted at the hearing, and on
a reasonable view of that evidence?”, or, expressed more fully, “There is a
failure of justice not only where the Court comes to the conclusion that the
conviction was wrong, but alsowhen it is ol opinion that the error or omission
in the court below may reasonably be considered to have brought about the
conviction, and when, on the whole facts and in the absence of the error
omission, the trial court might fairly and reasonably have found the appell
not guilty.”

Applying thosc tests to the circumstances of this case, the Figh Co-..
allowed the appeal and substituted a comviction of culpable homicide not
punishable with death.

Cascs referred to:

Stirland, 30 Cr. App. R. 40 at p.47, considered;

Cohen and Bateman, 30 Cr. App. R. 197 at p. 207, applied;

Lee Chun-Chuen v, The Queen, [1962] 3 W.L.R. 1461 at p. 1466, con-
sidered.

The following further cases were cited in argument by the Attorney-General;

Wann, 7 Cr. App. R. 135;

Raney, 29 Cr. App. R. 14;

R. v. Haddy, [1944] K.B. 442;

Whybrow, 35 Cr. App. R. 141;

Holmes v. Director of Public Prosccutions, [1946] A. C. 588;

Bullard ©. Reg., [1957] A.C. 635;

Mensah v. The King, 11 W.A.C.\. 1;

Edache v. The Queen, 1962 N.N.L.R. 50;

Stephen Oji v. The Queen, 1961 N.R.IN.L.R. 93;

Musa Arandum v. Bauchi N.A4., 1961 N.RN.L.R. 50;

Babalola Joln v. Zaria N..., 1959 N.R.N.L.R. 43;

Sudan v. Hamad, 1954 L.R. (Sudan) §1;

Sudan v. Hassan, [1956] S.L.J.R. 40,
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The Queen v. Akpakepan, 1 T.S.C. 1;

R .o dgivi, 12W.ACAL 377,

Abodundu and ors. ©. The Queen, + I.S.C. 70;

Bobaye v. Kano N..1., 1962 N.N.L.R. 59;

Otti v. Inspector-General of Police, 1956 N.RN.L.R. 1.

CRIMINAL APPEAL FROM INATIVE COURT

The appellant was convicted in a grade “\” native court
of the offence of capital homicide punishable with death
contrary to section 221 (b) of the Penal Code. He quarrelled
with the deceased, Ahmadu, on Ahmadu’s farm one evening,
struck him on the head with a hoe and mutilated his penis with
a knife. There were no eye-witnesses, but the appellant con-
fessed to the Sarkin Kaskiya and the Alkali of Ancau, and
made a judicial confession at the trial.

In his defence at the trial, the appellant said that Ahemedu,
who was his younger brother, had been associating with his,
the appellant’s, wife in a suspicious manner and had refused
to stop in spite of warnings from the appellant and his father,
and that on the day in question Ahmadu took a hoe and went
to work on his farm and he, the appellant took a knife and
went to his own farm nearby. The appellant’s evidence con-
tinued—"“Then I started the matter, I said to him Ahmadu;
he answered, the warning which the master gave you, I notice
that you did not leave it, he then said, you Abdu talk nonsense.
Have you caught us. I said then, I do not want to catch you.
I just want you to stop it. Then he said since he has not been
caught, he will not stop. And about the play, he will not stop.
1 then said to him, you sec a shameless boy. I abusced him and
he returned. I said I will complain to our father about him,
that if I tell you something you will not hear what has been
said to you. When I told him so, it pained me, and seeing that
1 am his senior brother, I slapped him and he retaliated, when
he retaliated we started boxing one another with hands, then
it went to the extent that he wanted to hit me with the hoe, the
one which he was uncarthing the groundnuts. When he
intended to hit me with it, I took it away and at that time my
eyes were closed because of that my illness, so I do not know
when I beat him with it (hoe) and I do not know when I cut
him with knife which I went with. After that I went to my
cotton farm.” The appellant was in fact apprehended in the
stream where he had been washing himself, not on his cotton
farm, and in cross-cxamination he agreed that after his arrest
he had told the police that when the fight with Ahmadu began
he had taken a hoe and struck Ahmadu three times and then
he fell, and that he had cut Ahmadu’s penis with the knife he
had taken with him to the farm.

NORTHERN NIGERIA Law Rerorts 1963

"The trial court’s summing up of the appellant’s evidence
was as follows: “We arc satisfied that you committqd this
offence, for you stated with vour own mouth, you said you
committed this offence. You said A\hmadu took a hoe and went
to unearth groundnuts, and you took a knife, went to cut seed,
when vou found him in his farm, yvou started the matter, that
he was going vour wife Ahmadu said he will not stop—you
said to him, vou sce, a useless boy? when he refused, you
slapped him and he rctu.rned, vou said at that time you b_eat
him with the hoe, three times on the head. You wounded him.
You said vou cut his penis with the knife. You ran to the bank
of the stream, and people tound vou out.”

E. Tagbo for appellant;
L. M. Lezwis, Q.C., -litorney-General (with him I. M. S.

Donnell, Crown Counsel) for the respondeat.

Hurley, C.J., delivering the judgment of the Court, set
yut the facts and the appellant’s evidence, and the summing
up of the trial court, substantially as above, and continued;
We observe that in this summing up the trial court omitted to
refer to the appellant’s statement that Ahmadu had attempted
or intended to hit him with the hoe beforc he himself took the
hoe and struck Ahmadu. This was a misdirection, and it was
equally a misdirection for the trial court not to have considered
the defence of provocation, because the situation as described
by the appellant included provocative incidents, of which the
deceased’s having attempted or intended to strike the ~—- '
lant with the hoe was not the least. 'The trial court’s fai
refer to the appellant’s cvidence about what Ahmadu ha
with the hoe, and to direct itself on the defence of provocation,
was an error or omission in its judgment, but by section 382 of
the Criminal Procedure Code we are not to reverse the trial
court’s findings because of that unless we think that a failure
of justice has been occasioned thereby. T'he question which we
have now to consider, is, when is a failure of justice occasioned,
or, by what test is a failure of justice recognised?

By section (1) of the Criminal Appeal Act, 1907, “The
Court of Criminal Appcal on any such appeal against convic-
tion shall allow the appeal if they think that the verdict of the
jury should be set aside on the ground that it is unreasonable
or cannot be supported having regard to the evidence, or that
the judgment of the court before whom the appellant was
convicted should be set aside on the ground of a wrong decision
of any question of law, or that on any ground there was a
miscarriage of justice, and in any other case shall dismiss the

appeal: )
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“Provided that the court may, notwithstanding that they
are of opinion that the point raised in the appeal might be
decided 1n favour of the appellant, dismiss the appeal if they
consider that no substantial miscarriage of justice has actually
occurred”. )

Section 382 of the Criminal Procedure Code is as follows:
“Subject to the provisions hereinbefore contained, no findings,
sentence or order passed by a court of competent jurisdiction
shall be reversed or altered on appeal or review on account of
any error, omission or irregularity in the complaint, summons,
warrant, charge, public summons, order, judgment or other
procecdings before or during trial or in any inquiry or other
proceedings under this Criminal Procedure Code unless the
appeal court or reviewing authority thinks that a failurc of
{us‘ticcz)has been occasioned by such error, omission or irregu-
arity.

The Court of Criminal Appeal dismisses an appeal if it
thinks there has been no substantial miscarriage of justice;
this Court is to dismiss an appcal unless it thinks therc has
been a fatlure of justice. The Court of Criminal Appeal has
formulated a test which cnables it to say whether there has
been no miscarriage of justice. We in this Court have to
consider a test which will enable us to say whether a failure of
justice has been occasioned. The test applied in the Court of
Criminal Appeal may be cxpressed in the words of the Lord
Chancellor, Viscount Simon, in Stirland 30 Cr. App. R. at
page 47, where he said “The provision that the Court of
Criminal Appeal may dismiss the appeal if they consider that
no substantial miscarriage of justice has actually occured in
convicting the accused assumes a situation where a reasonable
jury, after being propetly directed, would, on the evidence
properly adnissible, without doubt convict.” That is to say,
if a reasouable jury properly dirccted on evidence properly
admitted at the trial would without doubt have convicted,
no miscarriage of justice has occurred. Looking at that from
the other side, is this Court to say that a failure of justice has
been occasioned where there is some doubt whether the trial
court would have convicted after directing itself properly on
evidence properly admitted at the hearing, and on a reasonahle
view of that evidence? Or are we to say, instead, that a fail.ire
of justice has been occasioned where the trial court might
have acquitted after directing itself properly on evidence
properly admitted at the hearing, and on a reasonable view of
that evidence?

mERN NIGERLA LaAw REPORTS 1963

In Bateman, 2 Cr. App. R. at page 207, Channet J., reading
lgment of the Court of Criminal Appeal which has often
quoted with approval, said: “Taking sect. 4 with its

iso, the effect is that if there is a wrong decision of any
tion of law the appellant has the right to have his appeal

«d, unless the case can be brought within the proviso

. A mistake of the judge as to fact, or an omission to refer

me point in favour of the prisoner, is nct, howev«':r,.a

g decision of a puint of law, but merely comes within

ery wide words ‘any other ground,’ so that the appeal

|d be allowed according as there is or is not a ‘miscarriage
stice.” Therc is such a miscarriage of justice not only

¢ the Court comes to the conclusion that the verdirt of

© was wiong, but also when it is of opinion tha = he

ke of fact or omission on the part of the judge may
nably be considered to have brought about that verdict,

and when, on the whole facts and with a correct direction,
the jury might fairly and reasonably have found the appellant
not guilty. Then therc has becen not only a miscarriage of
justice but a substantial onc, because the appellant has lost
the chance which was fairly open to him of being acquitted,
. ... If, however, the Court in such 2 casc comes to the
conclusion that, on the whole of the facts and with a cor==st
direction, the only reasonable and proper verdict woule ¢
one of guilty, there is no miscarriage of *~tice, or at al! «r=nts
no substantial miscarriage of justice ©  un the mez f
the proviso, notwithstanding that the _dict actuall, 1
by the jury may have been due to some extent to such an
error of the judge, not being a wrong decision of a point of
law.” In this judgment, the Court of Criminal Appeal formu-
lated a test for establishing the existence of a miscarriage of
justice as well as the test for negativing a miscarriage, and the
tests are complementary. In Lee Chun-Chuen v. The Queen,
[1962] 3 W.L.R. at page 1466, the Judicial Committee, on
appeal from the Supreme Court of Hong Kong, quoted that
Court’s formulation of the test for negativing a miscarriage
in the following words “We should determine whether if
properly dirccted the jury acting reasonably would certainly
have come to the same conclusion” and later observed “The
Supreme Court did not approach the matter by considering
in terms whether the issue of provocation need have been
left to the jury at all, but it is agreed that the test which they
formulated and applied comes to the same thing. If there
was some material on which a jury acting reasonably could
have found manslaughter, it cannot be said with certainty
that they would have found murder.” That last sentence
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embodies the two tests in compendious words, that is, the
test for establishing the occurrence of a miscarriage of justice
and the test for negativing it, and it shows again that they
are complementary.

We think that for the purposes of an appeal in this
Court, the test for establishing the occurrence of a fajlurc of
justice should be “Might the trial court have acquitted after
directing itself properly on evidence properly admitted at
the hearing, and on a reasonable view of that evidence?”’; or,
more fully and adapting the words of Channel, ., in Bateman’s
case ‘““There is a failure of justice not only where thie Court
comes to the conclusion that the conviction was wrong, but
also when it is of opinion that the error or omission n the
court below may reasonably be considered to have brought
about the conviction, and when, on the whole facts and in
the absence of the error or omission, the trial court might
fairly and reasonably have found the appellant not guilty.”

In the case before us, the trial court omitted to notice
the appellant’s evidence about the circumnstances in which he
came to strikc Ahmadu with Ahmadu’s hoe, and it omitted
to consider whether there was provocation reducing the
offence to non-capital homicide under section 222(1) of the
Penal Code, that is, whether Ahmadu gave the appellant
provocation; whether the provocation was grave and sudden;
whether it deprived the appellart of the power of self control;
whether the appellant caused Ahmadu’s death whilst deprived
of the power of self control by the provocation; and (as bearing
on the last two questions) whether the provocation was likely
to cause an ordinary reasonable man of the appellant’s sort
to act as the appellant did and whether the appellant’s actions
bore a reasonable proportion to the provocation. The facts
from which the trial court ought to have looked for the answers
to those questions were these: The appellant accosted Ahmadu
and demanded that he should keep away from the appellant’s
wife, as he had been warned to do and had failed to do.
Ahmadu replied that he had not been caught and therefore
he would not stop. The appellant abused Ahmadu, and
Ahmadu retaliated. The appellant felt resentment at his
younger brother’s attitude and abuse and slapped him, and
Ahmadu retaliated, and they exchanged blows with their fists.
Then, according to the appellant, Ahmadu seemed to be
going to hit him with the hoe, and he took the hoe from
Ahmadu and hit him with it, and then, when Ahmadu was
down, took the knife which he had taken with him to use on
the farm—and which he had not used in the fight—and
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ated him with it. Afterwards he went off to wash himself
» stream, where he allowed himself to be apprehended.
appellant also said that he did not know what he was
“when he struck Ahmadu with the hoe and when he
ated him. That was untrue, but it might not have been
ly untrue, and it might suggest a loss of self control.
1du had received three wounds on the head, one at each
ind one at the back, and the bone was broken and the
exposed. His penis had been cut but not severed.

t was for the trial court to decide how much of the
lant’s storv they beliecved—not lightly disbelieving it,
- as it was uncontradicted—and then to consider the
lon of provocation in the way which we have explained.
it lay on the prosecution throughout to prove the absence
wocation—that is, to prove the absence of all or some of
ements required for a defence under section 222(1)—
ial court should have decided in favour of the appellant
y were in doubt whether the facts did or did not show
cation, within the subsection. The question for this
is whether the trial court’s omission to approach the
1 that way may reasonably be considered to have brought
the conviction, and whether on the whole facts the
court, if it had approached the case in the right way,
fairly and reasonably have found the appellant guilty
n-capital homicide under section 222(1). Cons *~~~

nc taken in the dispute by Ahmadu, the app

er brother, which the appellar  night have ti

that Ahmadu would not stop committing a¢
As wife until he was caught, considering that Ahmadu
ave seemed to be going to use a weapon against the
ant, and that the appellant may have thought that
du’s intentions in regard to the use of the weapon
serious, since he believed Ahmadu was his wife’s
rer, and considering the evidence which might have
suggested an actual loss of self-control on the part of the
appellant, we think that the trial court, on the whole of the
facts as found by them and without disregarding the violence
of the appellant’s attack and the nature of Ahmadu’s injuries,
but bearing in mind where the onus of disproving provocation
lay, might fairly and reasonably have found the appellant not
guilty of capital homicide and guilty of non-capital homicide,
and accordingly we consider that the trial court’s omission to
deal with the evidence and the question of provocation in
the right way may reasonably be considered to have brought
about the conviction of capital homicide. We think therefore
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that a failurc of justice has been occasioned, and we allow the
appca],‘ set aside the conviction and sentence, and substitute
a conviction of culpable homicide not punishable with death
contrary to section 222(1) of the Penal Code, and will now
consider sentence.

Appeal allowed, non-capital conviction substituted.

T. U. AKWULE AND TEN OTHERS =. THE
QUEEN

[F.5.C. (Ademola, C.J.F., de Lestang, C.J. Lagos, Brett,
F.J. and Bairamian, F.J.)—~May 23, 1963]

[Lagos—Appeal No. F.S.C. 325/1962]

Constitutional law—Federal Constitution—exclusive legis-
lative list—banks and banking-—whether Region has power to
make criminal laws affecting bankers—“peace, ovder and good
government of the Region”-— Constitution of the Federation of
Nigeria, s. 64 and Schedule, Part 1; Constitution of Northern

Nigeria, s. 4.

Criminal lawo—rcviminal breach of trust i capacity as
banker—uwhether bank manager a banker—Penal Code, s. 311,
s. 315, Banking Act, Laws of the Federation of Nigeria and
Lagos, 1958, Cap. 19, 5. 3(1).

Words and phrases—*‘banker’—ibid.

The first appellant was convicted in the High Court of Northern Nigeria
of criminal breach of trust in his capacity as a banker, contrary to sections 311
and 315 of the Penal Code and of falsifying accounts contrary to section 371.
The ten other appellants were all convicted of aiding and abetting the first
appellant’s criminal breach of trust.

At all material times, the first appellant was ____ manager of a branch of
the Bank of West Africa. He excecded authority given to him by granti:
overdrafts to some of the other appellants of an unauthorised size and wit
out making any rcport about them, c¢ven though he knew that their ‘cre
facilities had been withdrawn. Credit was extended to the remaining appei-
lants without making due reports and without entries being made in the
bank’s books. Later, falsc rcturns of the clearing accounts were made to
reconcile the branch’s accounts with those of other banks and the first
appellant also forged a page in a ledger. The other appellants all knew that
they had no funds and that their accounts were not being debited with the
amounts they withdrew.

The appellants contended that the inclusion of banks and banking in
the exclusive legislative list in the Federal Constitution precluded the
Legislature of Northern Nigeria from passing legislation affecting the liability
of bankers and that the legislation was null and void. Alternatively, if the
legislation were iutra vires the Legislature of Northern Nigeria, they con-
tended inter alia that the first appellant was not a banker within the meaning
of section 315 of the Penal Code.

Held: (1) Section 315 of the Penal Code was not ultra vires and therefore
null and void, since its true nature was that of legislation “for the peace,
order and good government” of Northern Nigeria (which falls within the
competence of the Regional legislature) and not of legislation in respect of
banks and banking.
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(2} The first appellant was not a banker within the meaning of section
315, since under the Banking Act, only a body corporate could operate 3
bank and thercfore be a banker.

Cases referred to:

Gallagher w. Lyon, [1937] A.C. 863, observations of Lord Atkin adopred;
Copland ©. Davies, (1872) L.R. 5 H.L. 358 appiied.
Cooray . R., [1953] A.C. 407.

The following further cases were also cited in argument by the Attorney-
General;

Russell v. The Queen, (1882) L.R. 7 App. Cas. 829;

Bank of Toronto v. Lambe, (1887) L.R. 12 App. Cas. 575;

Tennant v. Union Bank of Canada, [1894] A.C. 31;

Union Colliery Company of British Colombia v. Bryden, [1899] A.C. 580;

The Deer Plotw Company Limited v. Wharton, [1915] A.C. 330;

Creat West Saddlery Company v. The King, [1921] 2 A.C. 91;

Atiorney-General for Ontario v, Reciprocal Insurcrs and Others, [1924]
A.C. 328;

~Aitorney-General for British Colombia . Atteriney-General Jor Canade,
[19371 A.C. 368;

Attorney-General for Alberta o. Attorney-General for Canada, [1939]
A.C. 117;

Ladore v. Bennett, [1939] A.C. 468;

Attorney-General for .dlberta v, Attorney-General for Canada, [1947)
A.C. 503;

Subrahmanyan Chettiar v. Muttuswami Goundan, A.LR. 1941 F.C. 47;

Bank of Commerce of Khulnav. Nyipendra Nath Datta A.LR. 1945 F.C.7;

Prafulla Kuma v. Bank of Commerce of Khulna, A.LR. 1947 P.C. 60,

State of Bombay v. Balsara, A.LR. 1951 S.C. 318;

In re Rupendra Pharashad Saigal, A.LR. 1958 Andhra Pradesh 63;

Pillai v. Mudanayake, [1953] A.C. 514;

Fox v. State of Ohiv, (1847), 5 Howard 410; 12 L.Ed. 213,

Huron Portland Cement Company v. Detroit (1960) 362 1.8, 440; 4
L.Ed. 2nd 852;

Bartkus v, Illinois (1959) 359 U.S, 121; 3 L.Ed. 2nd 684.

(Editorial Note.—S. 64 of the Constitution of the Federation of Nigeria,
cnacted in the Second Schedule to the Nigeria (Constitution) Order in
Council, 1960, has been replaced by s. 69 of the Constitution of the Federa-
tion, Act No. 20 of 1963. Item 43 in Part I of the Schedule to the Constitution
of the Federation of Nigeria, and s. 72 of that Constitution, which deal with
banking, have been replaced respectively by item 44 in Part I of the Schedule
to the Constitution of the Federation and s. 78 of that Constitution.

5.4 of the Constitution of Northern Nigeria, enacted in the Third
Schedule to the Nigeria {Constitution) Order in Council, 1960, has been
replaced by s. 4 of the Constitution of Northern Nigeria, N.N. No. 330f1963).

CRIMINAL APPEAL

J- A. Fiberesima for the first appellant;

Chief F. R. A. Williams, Q.C., (F. A. Thanni with him)
for other appellants;

I. M. Le?uz‘s, 0.C., Attorney-General, Northern Nigeria,
(K. C. Nadarajah, Crown Counsel, with him) for the respondent,

5
srn NiGerIA Law REPORTS 1963
£

demola, C.J.F., dclivering the judgmegt of ﬂ%fl C;)}:;errtri
st appellant was convicted in the High c;)ur'c: Nor o
holden at Kano, of an offence .Ia1d under scction 1
}"enal Code of the Northern Region relating te pnrm{lad
, of trust in his capacity as a banker; the stFlm 1m;f)l\‘e
100,089-8s-54. He was also convicted of an offence
secti(;n 371 of the Penal Code of falsifying a clean?lg
1t relating to other banks in what is known as tn<t3
sonal ledger and also with forgery of a current acceu
. The other ten appcllants were convicted each on a
of aiding and abetting the first appellant in the commis-
f the offence of criminal breach of trust.

'he first appellant. who admitted the facts presented at
lal (except those relating to forgery), was at the tlmi
al to the charge the Manager of the branch of the Ban
st Africa at Fagge in Kano. He had authority te grant
afts to customers cf the Bank up to a sum of £20Q which
se reported at once. Contrary to the authority given to
the first appellant granted overdrafts to the other
ints, from time to time, far above the sum of £200 and
1t making a report, although it was clear that some of the
ants had been bad debtors of the Bank before the first
int took over, and it was to his knowledge that their
facilities had been withdrawn. The other appe''--*
¢ customers of the Bank since the first appellant bc
‘anager. Although credit facilities for heavy am
riven to these men without making due reports, e.......
‘e amounts were not made in the Bank’s books. Later,
eturns of the clearing accounts werc rendered by the
opeliant in order to reconcile his acccunts with other
"Forgery of a page in the current accounts ledger was
oved against the first appellant, although he denied the
T'he other appellants, Nos. 2-11, aided and abetted the
spellant to commit criminal breach of trust knowing full
1at they were without funds in the Bank and that their
accounts were not being debited with the amounts they had
been drawing out; in some cases paying cheques into their
accounts in the Bank, to facilitate the render.mg of the returns
by the first appellant. These cheques to their own knowledge
were worthless.

As the range of arguments in thisappeal relates principally
to the offence under section 315 of which the first appellant
was convicted, it is necessary to set out sections 311, 312 and
315 of the Penal Code:
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“311. Whoever, being in any manner entiusted with
property or with any deminion over property, dishonestly
misappropriates ¢r converts to his own use that property or
dishonestly uses or disposes of that property in violation of any
direction of law prescribing the mode in which such trust is to
be discharged or of any legal contract express or implied, which
he has made touching the discharge of such trust, or wilfully
suffers anyv other person so to do, commits criminal breach of
trust.

%]

312, Whoever commits criminal breach of trust shall
be punished with imprisonment for a term which may extend
to seven years or with fine or with both.”

315, Whoever, being in any manner entrusted with
property or with any dominion over property in his capacity
as a public servant or in the way of his business as a banker,
factor, broker, legal practitioner or agent, commits criminal
breach of trust in respect of that property, shall be punished
with imprisonment for a term which may extend to fourteen
years and shall also be liable to fine.”

The first count of the charge is as follows:—

“Titus Akwule between the 1st October, 1960 and 15th
September, 1961 at Kano being entrusted with dominion over
property to wit cash in your capacity as a banker to wit the
Manager of the Bank of West Africa Limited, Fagge Ta Kudu
committed criminal breach of trust of a sum of £100,089-8s-54,
and thereby committed an offence punishable under section
315 of the Penal Code.”

The point will have to be decided whether the first
appellant was a banker, within the meaning cf section 315 of
the Penal Code and, if so, whether the property in relation to
which he was said to have committed a breach of trust was
entrusted to him in that capacity. Before this point, however,
the impertant issue as to the validity of section 315, under
which the first appellant is charged, has to be considered,
because couneel for the appellants have, in the first ground of
appeal, attacked the constitutional validity of the sectien. If
that submission was upheld, it would mean that thc first
appellant was tried on a charge which was wholly void, so that
no question of subtituting a conviction under any other secticn
could arise. The first ground of appeal 1s as follows: —

“The learned trial judge erred in law in convicting these
appellants (Nos. 2-11) of the offence of abetting the first
accused to commit criminal breach of trust when the said

uerN NIGerIA Law REPOrRTS 1963

se and the alleged cffence of the Ist accused are offences

srting to have been created by the legislature of the

1ern Region which is not competent to create any of such
)

:es.

[he submission which was made to us is that, with
nce to the division of legislative powers, banking is a
st in the Exclusive legislative list in our Constitution;
n accordance with section 63 of the Constitution of the
ation, only Parliament can legislate on matters in the
sive list, which list includes Banks and Banking; that
n 315 of the Penal Code, in so far as it relates to bankers,
encroachment on the legislative powers of Parliament by
orthern Region Legislature; that to the extent, therefore,
he section relates tc bankers, it is unconstitutional and
Counsel for the appeiiant have referred to item 44 of the
sive list, which empowers the Federal Parliament to
te on “‘any matter that is incidental or supplementary (a)
 matter referred to elsewhere in this list” swhich under
IT of the Schedule includes “offences”; and they have
1 that penal provisions on bankers are wichin the
ive competence of the Federal Parliament. Thoir aim is
w that count 1, which is Jaid under sectior i3, is null
oid, so that not only is the conviction on that count a
r, but the court is also debarred from replacing it by a
ttion under section 312, if it turns out that the first
ant was not a banker. This would leg affect the co

1of all the other appellants on coun  id und =1 sectio

ud 83.

or the Crown, a number of cases have been cited on the
v of legislation by a legislature with Iimiz=d nowers.
~be cnough if reference is mad: to Gallagher 2. Lyon
A.C. 863. The legislature of Northern Ireland had
an Act on Milk and Milk Products, which was attacked
1g ultra wires section 4 of the Government of Ireland
920, on the ground that it interfered with the trade in
etween farmers outside Northern Ireland and customers
it, contrary to the limitation not to legislate on “trade
winy place out of the part of Ireland within their
stion.”” Lord Atkin said at page 869—
[he short answer te this is that this Milk Act is not a
respect of” trade; but is a law for the peace, order and
jovernment of Northern Ireland ‘in respect of’ pre-
s taken to secure the health of theinhabitants of Northern
[ by protecting them from the dangers of an unregulated
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supply of milk. These questions affecting limitation on the
legislative powers of subordinate parliaments cr the distribution
of powers between parliaments in a federal system are now
familiar, and 1 do not propose to cite the whole range of
authority which has Jargely arisen in discussion of the powers
of Canadian Parliaments. 1t is well established that you are to
look at the ‘true nature and character of the legisiation’:
Russell v. The Queen (LR, 7 App. Cas. 839) ‘the pith and
character of the legislation.” If, on the view of the statute as a
whole, vou find that the substance of the legislation is within
.he express powers, then it is not invalidated if incidentally it
affects matters outside the authorised field. The legislation
must nct under the guise ¢f dealing with one matter in fact
encroach upon the forbidden field. Nor are you to look only
at the objret of the legislator. An act may have a perfectly lawful
object. c.g., w promote the health of the inhabitants, but may
seek to achieve that object by invalid methods, e.g., a direct
prohibition of any trade with a foreign country. In other
words, you may certainly consider the clauses of the Act to sec
whether they are passed ‘in respect of” the forbidden subject.”

Adopting those views for our guidance, it 1s clear that the
Legislaturc of Northern Nigeria has power ‘to make laws for
the pcace, order and good government of the Region”:
section 4 of the Constitution of Northern Nigeria. There is no
suggestion that in including bankers in section 315 of its Penal
Code, that Legislature was using its power to legislate on an
offence such as criminal breach of trust as a cloak for
encroaching on the field of banks and banking. The offence is
created and defined in section 311 and any person guilty of it
may be punished under section 312. The true nature of sections
313, 314 and 315 is that certain categoties of persons (including
bankers in section 315) should be liable to heavier punishment.
An example of this mode of penal legislation is found in the
Criminal Code of the Federation and of the other Regions.
Section 390 of that Code provides a general punishment for
stealing and goes on to provide heavier punishments for
graver cases of the offence. That is arranged in sub-sections.
In the Penal Code of Northern Nigeria, sections 312 to 315
could have been made or arranged as sub-sections in a single
section dealing with punishment.

We are of the opinion that section 315 of the Penal Code
is constitutionally valid in so far as it includes bankers in the
category of persons liable to heavier punishment for criminal
breach of trust. We are of the view that this is not legislation

in respect of banks and banking but merely an incidental
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rovision in penal legislation enacted for the peace and good
Eowmmcnt of Northern Nigeria. We therefore reject the
submission of Counsel that this legislation is invalid in respect
of bankers and that it Is null and void.

We now come to the question whether the first appellant,
at the material time, was a banker. The learned trial Judge
tock the view that he was. Fer the Crown, it was contended
that the Judge was right in holding that a bank manager is a
panker. On the other hand counscl for the appellants (and this
includes Mr Fiberesima for the first appellant), argued that a
bank manager is not a banker. Both sides have referred us to
Ratanlal and Thakore on the Indian Law of Crimes, 19th
Edition, at pp. 1029 and 1030, that law being the source of the
Penal Codo of the Northern Region.

For the meaning of banker, we turn to our own law. 'I'he
Banking Act (Cap. 19) docs not define banker as such, but
bank is defined thus: “‘bank’ means any person who carries on
banking business”. ‘“‘Banking business” is defined as “‘the
business of receiving money on current account from the
gencral public, of paying or collecting cheques drawn by or
paid in by customers and of making advances to customers”
(as amended by Act No. "9 of 1962). Section 3(1) of the Act
enacts:

“No banking business shall be transacted in D
except by a cempany which is in possessicn of a valid Ii
which shall be granted by the Minister after consultatio
the Central Bank, authorising it to carry on banking bu....___
in Nigeria”

From these provisions it is clear that a bank can operate
in Nigeria cenly by a company or body corporate. The word
“person” in the definition cf “bank’ above is, therefore, used

rimarily in the sense of corporation. In Copland v. Davies,
(1872) L.R. 5 H.L. 358, there is a definition of “banker” at
p. 375 of the report, where Lord Hatherley, L.C., said:

L . it is not disputed that he was a banker in the
ordinary sensc of the word, as receiving people’s moneys and
giving them receipts—receipts not as for transfers of property,
or for anything of that kind, but receipts acknowledging the
receipt of money, and issuing pass books and cheque books,
and dealing with them in the ordinary way of a banker; . . . .7

"The relationship between a banker and a customer is that
of debtor and creditor in respect of the money deposited with
the banker by the customer. This position becomes clearer
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B Akwule when a customer asks for his money. The bzmk undertakes o
ne Gueen DAY Cheques of the customer drawn on his current aceount ;

thus the bank becomes a debtor for the amount, which must be
paid on demand. If the amount is not paid, the customer can
sue the bank. The action il lie against the bank, not the bank
manager. It 1s, therefore, not possible to agree with the view
that the first appellant in this case was a banker. If the bank
defaults the first appellant, as Manager of the Bank, will not be
sued. The Bank itself (B.W.A. in this case) will be sued,
The cheques are drawn on the Bank of West Africa Lunited
and the customer's account is with the Bank of $Vest Africa
Limited. The first appellant is no more than an cfficial of the
Bank carrying out the Bank’s instructions as to the method in
which its business should be carried out. The 1vord “banke
in scctivn 313 of the Code does not, in our view, inciude a
person who is a mere employce of the bank. We vwould add
that even if an employee of a bank could for any purposc be
regarded as a banker within the meaning ot the section, the
evidence in this casc shows that the breach f trust Wy
committed in relation to monies which werc already the
property of the Bank, ie., monics entrusted to the first
appellant as an employee, not in any other capacity.

Ademola,
C.J.F.

Our attention has been called to the words “to wit cash”
in Count 1 of the charge. It was argued that there was no
evidence before the court that the first appellant converted any
of the cash of the Bank of West Africa Limited to his use or
disposed of it in any dishonest manner. It is truc, as counsel
said, that the first appellant “did not give cash to the co-
accused” but it is correct to say that their cheques, in favour
of various firms, on the Fagge branch which he (first accused)
passed on to other banks at which the firms have money,
placed the Bank of West Africa Limited in the position of a
debtor to the other banks, a debt which the Bank of West
Africa Limited may be called upon to pay in cash. We are
unable to agree that this is not an offence within section 311 of
the Penal Code. If we are mistaken in cur view on this point,
and it were necessary, we would apply the proviso to section
26(1) of the Federal Supreme Court Act, as we are of the view
that the mistake, if it was one, did not occasion any miscarriage
of justice.

It was further argued on behalf of the other appellants
that all they did was to overdraw, and if the first appellant
authorised these overdrafts contrary to his instructions, they
could not be guilty of abetting any offence under section 317,

: Nriceria Law Reports 1963
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this argument devoid of any substance when one looks 5 %t

dings of the learned trial Judge—with which we haYe
| to disagree—on the part plaved by these appellants
zantic fraud. .

mains for us to decide the point argued before us,
having regard to the opinion we have expressed that
ppellant was not a banker, and that the laying of the
ler section 315 was a mlstal.;e,.the cenvictions should
slaced by convictions of criminal breac;h of trust, or
ng thereof, punishable under section 312, or under
12 coupled with section 83 in the case of abetting.

ments have been put to us about the powers of the
abstitute another section for the one charged in such
Ve have given consideration to this, and we arc
wat under section 218 of the Criminal Procedure Code,
I with section 27(2) of the Federal Supreme Court
. we are not without power to substitute, in this case,
2 of the Penal Code for the section 315 charged. An
for this is the case of R. v. Cooray, [1953] A.C. 407.
arerefore discharge the conviction under section 315
nal Code and substitute in the case of the first
on the first count a conviction under section 312.

1e question of sentence, it was ~~=*~1 out that the
f seven years passed upon the ipellant is the
sentence which could have passed ¢
under scction 312 of the Penal It was ut
-umstances, that the sentence .. upon hin

be reduced. After due consideration of the wnole
e of the view that to reduce the sentence in any way
minimising the gravity of the offence the first
1as committed.

erefore pass on the first appellant, on the substituted
under section 312, a sentence of seven years I.H.L.,
-dod he has served from the date of his conviction in
‘ourt, namely, 6th August, 1962, and the date of this
namely the 23rd May, 1963, that is to say, seven
»ned from the 6th August, 1962. His convictions
ices on counts 2 and 3 of the charge remain un-

ard to the other appellants, convicted on a count of
e first appellant 1n his offence under sections 315
he Penal Code, we discharge the convictions, and
in respect of each a conviction under sections 312

he Code.
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Dy N Gpate The following sentences are passed:
The Gueen 2nd appeilant ... 5years LH.L.
Ademols, 3rd-9th appellants ... 4 years LH.L. each.
10th and 11th appellants ... 2 years L.LH.L. each.

and in each case the sentence dates as from the date of
conviction in the High Court, namely 6th August, 1962,

- Convictions discharged and conviction
. under 5. 312 and s. 83 substituted.

1. A, OGWU ». LEVENTIS MOTORS LIMITED

[C.A. (Hurley, C.J. and J. 3 Smith, S.P.J.)—January 19,
1963]

[Jos—Appeal No. JD/554/1962]

Hire-purchase—Hire-purchase of lorry—No warranty as
to description, state, quality, fitness, roadworthiness or otherwise
—Different lorry delivered to hirer—Unfit for carriage of
goocis—Fzmdamenml breach of contract.

Damages—Remoteness of damage—Damages recoverable
wheie fundamental breach of contract.

The appellant contracted to buy a lorry, registration number BYA 648,
from the respondents. In fact, the lorry delivered was not the one contracted
for but an older lorry to which the number plate BYA 648 had been affixed.
The springs proved defective and the lorry was returned to the respondents
who repaired it. After a further journcy the appellant complained to the
respondents that the engine was not in order and shortly afterwards it
broke down. The lorry was cventually returned to the respondents who
refunded to the appellant the deposit he had paid. It was admitted that the
lorry had been idle for 51 days.

The appellant claimed the sum of £393-95-64 as damages in respect of
general damages for (a) loss of earnings for 51 days at £5 per day, an
special damages for (b) vehicle licence, (¢) stage carriage licence, (d) driver’s
salary, (e) two mates’ salaries, (f) onc new top cylinder, (g) repairs, (h) petrol,
and (z) total expenses incurred whilst trying to react - -ecttlement wit.
respondents. The rcspondents pleaded that they ¢ exempted
liability by an exception clause in the hire-purc agrecment v
expressly excluded any warranty, implied or otherwisc, as to descripuu,
state, quality, fitness, roadworthiness or otherwise.

The senior district judge found that there had been a fundamental
breach of the contract, from liability for which the cxception clause did not
protect the respondents. He awarded the appellant £40-55-64 damages in
respect of items (f) and (g) of the claim.

Held: (1) There had been a breach of a fundamental term of the
contract and the exccption clause did not protect the respondents from
liability.

(2) (a) Since time would have been required for maintenance of the
lorry the general damages would be allowcd in respect of idleness for 45 days,
and (b) special damages in respect of all the items claimed, except item (%),
would be allowed on the basis that these flowed directly from the breach of
coniract.

Cases referred to:
Andrews v. Hopkinson, [1957] 1 Q.B. 229; [1956] 3 All E.R. 424;

Victoria Laundry (Windsor), Limited v. Newman Industries, Limited
[1949] 2 K.B. 528; [1949] 1 All E.R. 997, applied. ’

Karsales (Harrow), Limited v. Wallss, [1956] 2 All E.R. 866, followed.
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CrviL APPEAL

R. C. Rickett for the appellant;
A. C. Grant for the respondents.

~J- A. Smith, S.P.]., delivering the judgment of the Court
'This is an appeal by the plaintiff from the judgment of the
learned senior district judge against the amount of £40-5s5-64
damages awarded to plaintiff arising from a misrepresentation
by the defendants that a lorry delivered to plaintiff on a hire
purchase agreement was one year old whereas it was four or
five years old.

~The plaintiff took delivery of the lorry on 3rd April under
a hire purchase agrcement. The number plate on the lorry
was BYA 648 but it was discovered that the lorry delivered
was oot in fact the lorry registered as BY.\ 648 but an older
lorry the number plates having been switched. The lorry was
taken to a garage at Jos where it was loaded with 3 or 4 tons of
salt and it sank to its whecls as the springs were defective. The
lorry was returned to defendants who inspected it and repaired
the springs. The lorry was then handed over again to plaintiff
on 9th April and went to Yola with a load of salt returning to
Jos on 15th April. On its return plaintiff complained to
defendants that the engine of the Jorry was not in order. The
lorry again set out for Yola and broke down on the way. It
was eventually returned to the defendants on 30th May and
defendants refunded to the plaintiff the £400 he had paid as
a deposit on the lorry. It was conceded by counsel for each
party that the lorry had been idle for 51 days.

The amounts claimed as damages by plaintiff were set
out in paragraph 11 of his particulars of claim which after
abandoning an item of 10s-0d; a reduction of £6-2s-0d on the
item of £28-85-6d for hotel expenses; and a reduction in the
pfriod claimed for loss of earnings from 57 to 51 days, consist
of:—

Loss of earnings for 51 days at £5 a day from °

3rd April 255 0 0
Vehicle licence (quarter) . 2210 0
Stage Carriage licence ... 6 0 0
Driver’s salary (two months) = ... .. 20 0 0
T'wo mates’ salaries (two months) .. 16 0 0
One new top cylinder ... e 2410 0O
Repairs ... ... 1515 ¢
Petrol ... 1017 6
Hotel Bill .. .. 22 6 6

§ Nigeria Law Reprorts 1963

. amount of £+40-35-6d awarded by the learned senior
judge as damages included the item of £24-10s-0d
v top cvlinder and £15-15s-6d in respect of repairs to
. The defendant company does not contest this
" The plaintiff complains that the learned senior
udge was wrong in refusing to include in the award
ses the other items of the claim which we have set out

1ssessing damages the learned senior district judge
-0 have relied upon the case of Andrews v. Hopkinson,

Q.B. 229; [1956] 3 All E.R. 424, which he cited in

nent.

is judgment the learned senior district judge said:
ind that the defendant is liable for damages arising
yut of this breach of warranty. Part of the damage- has
aired by the return to the plaintiff of the money he
| There remains however a part which has not.
the repairs cffected by defendant—and I hold that
from this brecach—are recoverable . . . That I cannot
speculative profits or expenses that plaintiff would
airred if the warranty had not been broken. Nor do 1
aintiff’s total expenses as a necessary expense.”’

Andrews ©v. Hopkinson (supra), the plaintiff took
of a motor car and entered into a hire-purchase
it acting upon words used by defendant’s sales
which amounted to a swarranty that the car was in
idition and reasonably safe for use on the highway.
ys later, when driving the car, the plaintiff was in
with a lorry, the accident being due to the failure of
-link joint of the steering mechanism of the car. In
or damages for breach of warranty, it was held that,
the prima facie measure of damages may in an
case be the difference in value between the car as
and the car as warranted, nevertheless on the facts of
icular case the plaintiff’s personal injuries were held
ss directly and naturally resulting in the ordinary
events from the breach of warranty and so recoverable
es for breach.

deposit which the plaintiff paid to defendants was
to him and in the learned senior district judge’s
only other loss arising from the breach of warranty
ost of repairs,
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Mr Ricket for the plaintiff submitted that the item of the
claim for loss of earnings was an cstimate of the measure of
general damages which were recoverable and cited in support
the case of Iictoria Laundry (1Vindsor), Limited ©. Newman
Industries, Limited, [1949] 2.K.B, 528; [1949] 1 All E.R. 997
where it was held,

“that the defendants, an engineering company, with knowledge
of the nature of the plaintiffs’ business, having promised
delivery by a particular date of a large and expensive plant,
could not reasonably contend that thev could not foresce
that loss of business profit would be liable to result to the
purchaser from a long delay in delivery; that although the
defendants had no knowledge of the dyeing contracts which
the plaintiffs had in prospect, it did not follow that the
plaintiffs wcre precluded from recovering some general, and
perhaps conjectural sum for Joss of husiness in respect of
contracts rcasonably to be expected. . . 7

This decision shows that a sumn mayv be recovered as
damages for loss of business.

But was the loss of business in the case now on appeal the
direct and natural result of the breach of warranty? We must
first sce that what the breach of warranty was before we can
say what loss dircctly and paturally resulted therctfrom. The
misrepresentation made to the plaintiff by the defendants’
representative was that the lorry was lorry BYA 648 and one
vear old whereas it was not lorry BYA 648 but a lorry four or
five years old, the number plates having been switched.
'That was a breach of an express warranty and the damages
arising therefrom sverce the difference between the value of
the lorry delivered to the plaintiff and the lorry warranted.
The learned senior district judge dealt with that aspect of
the damages. The loss of business and the expenses which
the plaintiff incurred in respect of the lorry were generally
the direct consequence of the vehicle being unfit for the
purpose for which the plaintiff wanted it, namely for the
carriage of goods from one town to another. Mr Rickett has
submitted that the defendants were well aware that the
plaintiff wanted to use the lorry for the carriage of goods. If
that was so, then in addition to the express warranty there
would have been an implied wasranty by the defendants at
common law that the lorry was in a rcasonably good cendition
to be used for the carriage of goods. The lcarned senior
district judge did not make any finding as to implied
warranties, We think that it is proper for us to consider
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uestion in this appeal. There can be no doubt on the
\ce that all parties were aware that the plaintiff wanted
rry for the carriage of goods. It is settled law that in
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ssence of an express term in the agreement excluding ¥ 45"

arranty of fitness it is the duty of the owner of a chattel

he lets out under a hire purchase agreement to
iin that the chattel is reasonably fit for the purpose
hich it is expressly hired or for which from its
ter he must be awarc it is intended to be used.
: present case, the defendants by clause 3 of the hire
we agreement (Exhibit 1) expressly excluded any
1ty, implied or otherwise, as to description, state, quality,
, roadworthiness or otherwise. The learned senior
t judge referring to the “ev~~otion clause” "~ **e
1enc (which we take to be clauc. ), said in hisju______.t
e relied on the decision of Denning, L.J. in Karsales
w), Limited v. Wallis, [1956] 2 All E.R. 866, that the
ion clause of the hire purchase agreement, no matter
ridely expressed, only availed the party when he was
1g out his contract in its essential respects.

he learned senior district judge held that “the plaintiff
t get what he had a right to think he was getting because
misled, even though not deliberately, as to an essential
f the contract, by the defendant who ought -~ ' “ve

and whom for this very reason he (the | )
on.” The fact was, as admitt * by the deft '
er, that the Jorry delivered to ple __ff was not BYA 64
older lorry, the number plates having been switched.
although the plaintiff saw the actual vehicle which was
ed to him, it was nevertheless represented to him by
ants that he was getting lorry BYA 648. But in fact,
y part of the lorry which had been registered as BYA 648
the plaintiff received was the number plate. This
3 to us to put the present case on all fours with the case
-sales (Harrow), Limited v. Wallis, and none of the
sions from liability in clause 3 of the hire purchase
ent avail the defendants.

Arising out of the misrepresentation, the lorry delivered
to the plaintiff by the defendants was not fit to be used for the
carriage of goods. Its springs were defective, but these were
repaired; the engine was not in proper working condition and
it became necessary for the plaintiff to buy a new cylinder
head; and finally, within a short time of delivery, the lorry
broke down and had to be towed back to Jos. Thus there was
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a breach of the implied warranty that the lorry was fit to he

used for the carriage of goods. In addition to the damages

awarded by the learned senior district judge, the plaintiff is

;ntitled to damages for breach of the implied warranty of
tness.

As tc the claim for loss of business, the estimated earnings
of £5 a day appears to us tc be a reasonable basis for calculating
general damages for loss of business. The period for which
it is claimed is 51 days. We de not think that the lorry would
be earning every day, time being required periodically for
maintenance. We therefore assess general damages at [223
based on the conjectural figure of £5 a day for 45 davs.

The other items claimed are items of special damage.
The cond.tion of the lorry prevented the plaintiff from getting
the benefit of licensing the vehicle; and the cost of the vehicle
licence and the stage carriage licence were losses which
flowed directly from the implied breach of warranty as to
fitness. Likewise the salaries paid to the driver and two mates.
We do not know on what journeys the petrol (or diesel) was
purchased but assume 1t was for the journey to Yola and this
is not recoverable. We think that as soon as the plaintiff
discovered that he had not got the lorry which he thought he
had, he was justified in coming to Jos to sort the matter out and
his hotel expenses arose directly from defendants’ breach of
warranty and are recoverable. e cculd not, it appears,
uscfully frave done anything clse in the circumstances.

We allow the appcal and increase the award of special
damages from £40-55-6d to £127-125-0d. (this includes the
items of [£22-10s-0d, £6-10s-0d, £20-0s-0d, £16-0s-0d, and
£22-6s5-6d.) In addition we award general damages for loss of
business assessed at £225-0s-0d.

Appeal allowed.

A R L A e e

FEDERAL BOARD OF INLAND REVENUE
0. AZIGBO BROTHERS LIMITED
Court (J.A. Smith, S.P.J.)—November §, 1962]
[Jos— Civil Suit No. JD/53/1962]
se—Income Tax—Assessment in default of return of
¢ income—No valid objection to or appeal against
t before it became final—Whether assessment should
onsideration of capital allowances in previous years—
Yoard of Inland Revenue not making assessment ““to the
retr judgment”’—Income Tax Ordinance, Laws of the
n of Nigeria and Lagos, 1958, Cap. 85, 5.55(3);
25 Income Tax Act, 1961, 5.49(3). ,
efendant company did not deliver to the plaintiffs the return of
juired by the Income Tax Ordinance for 1960-61 and by the
Income Tax Act (which replaced the Ordinance in respect of the
companies) for 1961-62. The plaintiffs duly raised assessments of
| £1,500 respectively for the two years, purporting to act under
1e Ordinance and 5.49(3) of the Act. These sections empower the
stermine according to the best of its judgment the amount of the
income of a person or company who has not delivered the prescribed
to make an assessment accordingly.
sfendant company did not object to or appeal against the assessment

until the prescnt action for non-pa~—~~* ~¢ the tax had been
1

ioard’s assessment was based on the :nior Inspe °
sricnce of mining companies in Jos (tF nt compan

apany in Jos) and his experience of t ant compa

: to previous years. It contended that no capital allowance

as these had to be first claimed and no claims had been made in

he current year. The defendant company contended in this aetion

y of tax due that the assessments were arbitrary and were not made
to the best of the Board’s judgment within the meaning of the relevant
sections.

Held: The Board’s assessments were made “to the best of their
judgment.”

Cases referred to:

Chairman of the Board of Inland Revenue v. Joseph Rezcallah and Sons,
Limited, 1961 N.R.N.L.R. 32; on appeal, F.S.C. 304/1961, January 4,
1962, (unreported), distinguished.

CiviL Surt

A.L. Balogun for the plaintiffs,

R.C. Rickett for the defendant company.

J.A. Smith, S.P.J.: The Federal Board of Inland Revenue
claims from the defendant company the sum of £1,080 bein
income tax and penalties for the years of assessment 1960-61
and 1961-62.
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were bona fide and reasonable and supported by the figures of
“adjusted profit” before deduction of allowances in previous
years.

The basis of the case for the defendant company was that
having regard to capital allowances which had been permitted
as deductions in ascertaining the assessable income of the
defendant company, the Board by excluding consideration of
capital allowances in estimating the assessable income of the
vears in dispute did not act according to its best judgment.

The question arises: Is it for this Court in these
proceedings to decide whether this view of the Board in
estimating the assessable income was right or wrong?

The assessments in dispute were raised by the Board in
default of returns of income by the defendant company. It was
open to the company on receiving the notices of assessment to
apply by objection in writing to the Board under section 59(2)
of the Income Tax Ordinance and section 53(1) of the Com-
panies Income Tax Act to review and revise the assessments
made; and failing agreement, to appeal against those assess-
ments as provided in Part XII of the Income Tax Act. The
defendant company did not in fact object in writing to the
assessments. They waited until this action for the payment of
income tax thereon had commenced and then in their statement
of defence averred that the assessments were arbitrary. The
amounts of the estimated assessable income became final and
conclusive under section 63 of the Income Tax Ordinance and
section 60 of the Companies Income Tax Act when no valid
objection or appeal had been lodged within the prescribed
time.

Whether or not capital allowances should have been
deducted in estimating the assessable income was a matter
which would have been considered by the Board on objection to
the assessments and, failing agreement, on appeal to the
appropriate tribunaland furtherappeal to the appropriate court.
It is not for this Court in an action for the recovery of income
tax to investigate this question, which should properly have
been raised by the defendant company by objection and appeal.
All that is required of this Court is to decide whether the view
of the Board in ignoring capital allowances until they were
claimed was prima facie reasonable. I conclude that it was.

The judgment of Reed J. in The Chairman of the Board
of Inland Revenue v. Joseph Rezcallah and Sons Limited (1961
N.R.N.L.R. 32) and the judgment of the Federal Supreme

JORTHERN NIGERIA Law Reports 1963

Sourt on appeal from that decision (F.S.C. 304/1961, decided
,n 4th January, 1962) have been cited to me. The ratio
Jscidendi in that case was that the assessments were null and

roid because it had not becn established that there had been 7735 Sz,
P.J.

iny demand for a return of income from the defendants. That
yoint does not arise in the present case. Reed J. also held on the
acts of that case that the Chief Inspector of Taxes did not
xercise his discretion “to the best of his judgment” in making
he assessments.

The facts in the present case are different from those in
Rezcallak’s case. On the factsin the present case, I find that
the assessments raised by the Board were according to its best
judgment; and the amounts of those assessments are those
upon which income tax is payable.

As the income tax was not paid by the defendant company
within the prescribed time, additional tax became due; on the
1960-61 assessment an additional sum equal to five per cent
of the tax payable became due under section 67(1) of the
Income Tax Ordinance, making a total of £420; and on the
1961-62 assessment an additional sum equal to ten per cent of
the amount of tax payable became due under section 62(1) of
the Companies Income Tax Act, making a total of £660.

There is one other point to which I wish to refer. The
defendant company in paragraph 11 of their statement of
defence stated:

“11. The defendants further z.._ that the | .
knew well that all income of the defendants earned by the said
company known as Azigbo Brothers Limited was treated as
director’s fee and that one K. O. Azigbo has paid tax on the
amount thereof under the Direct Taxation Ordinance.”

Evidence was led as to the amounts paid out in directors’
fees but there was no evidence that the directors had in fact
paid tax thereon as averred in this paragraph of the statement
of defence. There is therefore no need to consider this point
further.

I enter judgment for the Board in the sum of £1,080
against the defendant company with costs.

Costs (including disbursements) assessed at £80.

Judgment for plaintiff with costs.

Tke

125

Felerai

Board of

Inland

Revenue
.

Azigbo Bros
Limited

S




LAW REPORTS

OF

NORTHERN NIGERIA
1964

Edited by the Law Reporting Committee

Printed and Published by the Government Printer,
Northern Nigeria

This Volume should be cited as 1964 N.N.L.R.







THE LAW REPORTING COMMITTEE
OF
NORTHERN NIGERIA
1964
Hon. The Chief Justice, ex-officio, Chairman
The Senior of the State Counsel in Jos, ex-officio
The Senior of the State Counsel in Kano, ex-officio
The Commissioner for Native Courts, ex-officio
The Dean of the Faculty of Law, Ahmadu Bello University,
ex-gfficio
G. C. U. Agbakoba, Esquire, Barrister-at-Law
E. Noel Grey, Esquire, Barrister-at-Law

T i v b S




























Customs and Excise 7. :Alhaji Yusufu
1964 N.N.L.R. 38 (C.A)

Native Court—offence under s, 115, Penal Code.
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CRIMINAL APPEAL

G. C. L. Agbakoba for first appellant;

S. P. Khambatta, Q.C., S.0. Morchundiya with him, for the
second appellant;

N. Henderson, Crown Counsel, for the respondent.

Holden, J., delivering the judgment of the court: The two
appellants are each convicted of offering a gratification in the form of
£10 down and £10 a month to an Assistant Superintendent of Police,
to persuade him to show favour to the first appellant and his servants
in the matter of offences committed or to be committed by him or
them under the Road Traffic Regulations. The story for the prosecution
is that the first appellant, a transporter, approached the second appellant,
an Inspectcr of Police, for assistance. He said he had seven lorries
plying in Plateau Province whose drivers were often in trouble with the
police. He wanted the second appellant to approach the first prosecution
witness and porsuade him in his capacity of Assistant Superintendent
of Police in charge of motor traffic matters to “be lenient and overlook
certain offences.” He offered ten pounds down and the same amount
every month as a reward, and tendered a list of numbers and descriptions
of seven vehicles. The A.S.P. asked to scc the first appellant after the
second appellant had told him of the suggestion. The first appellant
heard from the A.S.P. the proposal made by the second appellant, and
said it was correct. The A.S.P. said he would thiok it over and they
went out of his office. Later, several more approaches were made to him
and he eventually agreed to receive the first instalment in his office
one morning. During the preceding afternoon, a senior officer installed
atape recorder in the A.S.P.’s office. Next morning, the second appellant
came in and handed over nine pounds in notes and a list of vehicle
numbers and descriptions. The A.S.P. had switched the tape recorder
on when he saw the second appellant coming in and the interview was
recorded, though unfortunately rather indistinctly, As soon as the
second appellant left the office, the fifth prosecution witness, who was
waiting outside for him, brought him in again and in his presence the
A.S.P. reported all that had transpired. The second appellant admitted
all of it, except the question of the money, of which he said he knew
nothing.

No evidence was given for or by either appellant before the trial
court. Counsel there relied on four arguments. He first submitted that
there was no evidence on which to convict. Secondly, he argued that
the A.S.P. was an agent provocateur. Thirdly, he said the charge was
bad for duplicity; and fourthly, he attacked the procedure, saying that
it offended against section 21(4) of the Constitution.

The learned trial magistrate dealt at length with the evidence,
in a very careful and thorough judgment. It is not necessary to quote
him at length, but suffices to say that he believed the A.S.P. to be a
truthful witness, well corroborated even though corroboration was not
necessary, and one on whosc testimony a conviction would well be

founded.
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The appeal now before us falls into two parts, the first attacking
the convictions and the sccond attacking the procedure. In the first
part the first and second grounds argued for the hirst appellant and the
fourth ground argued for the sccond appellant amount to the general
ground as to the cvidence, and secondly allege an error in law in
convicting when the evidence did not support the charge. The second
and third grounds filed by the second appellant were abandoned. The
third and fourth grounds for the first appcllant and the first ground
for the second appcllant attacked the Criminal Procedure Code,
alleging that it is in certain sections unconstitutional.

Mr Agbakoba for the first appellant adopted in advance the
submissions made by Mr Khambatta, Q.C., for the second appellant,
as regards the first part of the appeals. Mr Khambatta submitted that
it was a case where the court had had to decide on one man’s word
against that of another and in such circumstances it was not safe
convict. He considered the evidence of the first prosecution witne
the A.S.P., not convincing and submitted that it left grave doubts, the
benefit of which should have been given to the appellants. He pointed
out that there was a direct conflict of evidence between the first and the
fifth prosecution witness. The first said that when the fifth entered
his office, the money (£9 in notes) was on the table. The fifth says that
he saw the money in the first’s hand when he entered. Furthermore, he
submitted that no motive had been shown for the alleged attempt to
bribe the A.S.P., as none of the vehicles on the list was involved at that
time in any prosecution or proposed prosecution. He emphasised the
gravamen of thc case was that the attempt to bribe was aimed at one
particular prosecution then pending befo  “e Alkali’s court. He
conceded that the tape recording was ad: ble, though not verv
helpful.

In reply, Mr Henderson pointed out wiav the gravamen

case was not as suggested, but was more in the nature of a general
insurance against future prosecutions for any offences which might
be committed. This, he said, is clearly set out in the charges and
supported in the evidence. The trial started only three days after the
offence, when memories were clear. The trial magistrate believed the
first prosecution witness and said so in unequivocal terms. No
corroboration of his evidence was in fact needed but there was ample.
The tape recording was proved to be the genuine recording and on it
the trial magistrate said he could hear a mention of ten pounds. The
fifth prosecution witness took the second appellant back into the A.S.P.’s
office at once, where the A.S.P. told the story. The second appellant
confirmed nearly all of it, denying only the one point about the money.
The fourth prosecution witness connected the first appellant directly
with offences committed by one Efobi, matters which did not in any
way concern the second appellant in his business of finance clerk.
The vehicle referred to in Exhibit 3 is one of those on the list which the
second appellant gave to the A.S.P. The driver of the offending motor
bore the same name as the first appellant and was seen at his house.
Altogether, he submitted, the evidence was overwhelming.

G. Efobi
an
E. Ibeziako

v.
C. of P.

Holden, J.
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CRIMINAL APPEAL

. O. Moghoh for the appellant;

M. B. Belgore, Crown Counsel, for the respondent.

J- A. Smith, S.P.]., delivering the judgment of the Court: The
appellant was convicted in the magistrate’s court of an offence contrary
to scction 59 of the Pharmacy Ordinance. He was tried jointly with
Ndamadu Al the latter being acquitted

"The facts found by the learned magistrate were that the police
scarched the premises of Ndamadu Ali on 9th July 1962 and found
there seventeen bottles of streptomycin wrapped in an envelope. At the
material time the appellant was a trainee nurse at Makurdi hospital and
Ndamadu Ali was a cook at the nurses” hostel. They were friends. Three
days prior to the search by the police, the appellant came to Ndamadu
Ali’s house about 10 p.m. with this package which the police later found
and the appellant requested Ndamadu Ali to keep it for him for two or
three davs. A neighbour, Mrs. Bright, was in Ndamadu Al’s house
listening to the news on the radio when the appellant called; and she
confirmed that the appellant brought an envelope containing something
which he handed to Ndamadu Ali saying he (the appellant) would
collect it in threc days. The appellant’s defence was a denial.

On this cvidence the learned magistrate acquitted Ndamadu Al
and convicted the appellant.

There were several grounds of appeal. Learned counsel for the
appellant first argued that the facts as found by the learncd magistrate
might support a finding that the appellant had transferred the poisons
to Ndamadu Ali but did not support a finding that the appecllant had
posscssion of the poisons at the time the police discovered them in
Ndormadu Ali’s house.

Ndamadu Ali had the physical custody of the bottles of poison at
the time the police searched his house. But this custody was no more
than a temporary bailment at the request of the appellant for three days
after which the appellant would assume full possession when he collected
them from Ndamadu Al. In that way the appellant retained control
over the poisons and had constructive possession while they were in
Ndamadu Ali’s custody.

It was also argued on behalf of the appellant that the decision of
the learned magistratc was unreasonable having regard to the evidence.
But there was ample evidence upon which the learned magistrate could
make the findings of fact to which we have already referred and we do
not think it necessary to consider in detail the argument of lfearned
counsel on this point.

Learned counsel also submitted on his last ground of appeal that
the learned magistrate should have warncd himsclf before accepting the
evidence of Ndamadu Ali. The learned magistrate carcfully considered
the credibility of the evidence of Ndamadu Ali and decided he was
truthful. It was not necessary for the magistrate to warn himself, as he
would in practice when considering the evidence of an accomplice, since
Ndamadu Ali was a co-accused and scction 177(2) of the Evidence
Ordinance applicd.
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The two remaining grounds of appeal attacked the procedure at
the trial as contained in the record of proceedings in the court below.

As to the first of these two grounds, it was submitted that the
learned magistrate erred in law in trying together two accused persons
charged independently with a distinct offence. The appellant and
Ndamadu Ali were both named in the First Information Report dated
28th August, 1962, as being found in possession of the bottles of
streptomycin. They were both brought before the magistrate on the
same day when the prosceutor stated that he wished to proceed against
both of them jointly for having unlawful possession of drugs. The
complaint was read and explained and each of them made an explanation
which was taken by the learned magistrate to be a denial of the com-
plaint and then the casc was adjourned to the following day. The next
day the trial proceeded as a joint trial, the appellant being represented
by counsel. When the learned magistrate reached the stage of framing a
churge, nstead of framing a joint chaige against both, he {ramed two
separate charges one against each accused the allegations in each of the
charges being the same and contrary to the same section of the Pharmacy
Ordinance. We would comment that while it would have been more
correct to frame a joint charge the framing of two separate charges did
not prejudice either the appellant or Ndamadu Ali. Learned counsel’s
objection on this ground of appeal was that there should have been
separate trials because Ndamadu Ali (then first accused) was implicating
the appellant. A joint trial on the complaint in this case was permissible
under section 221(a) of the Criminal Procedure Code. It was open to
the appellant or his counsel when he appeared before the magistrate tor
object to being tried jointly with Ndamadu Ali; and it would then have
been for the magistrate at his discretion to decide whether or r~* “here
should be separate trials. It is not a rule of law that there sl d be
separate trials where the defence of one accused amnounts to ¢ ttack
on his co-accused but that would have been a matter which the magis-
tratc would have taken into consideration had the appellant asked for a
separatc trial. ‘The appellant did not apply for a separate trial and it is
now too late to complain.

The remaining ground of appeal was to the effect that the learned
magistrate failed to comply with section 162(1) and (2) of the Criminal
Procedure Code.

Section 162(1) and (2) read as follows:

“(1) If the accused pleads not guilty or makes no plea or
refuses to plead, he shall be required to state whether he wishes
to cross-cxamine or further cross-cxamine any, and if so which,
of the witnesses for the prosecution whose evidence has been taken.

©(2) If the accused wishes to cross-examine or further cross-
examine under the provisions of subsection (1) the witnesses named
by him shall be recalled and after cross-examination and re-
examination, if any, they shall be discharged.”
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that she was incapable of making her defence, or in other words that
she was not fit to plead, and treated her as a person incapable of making
her defence by reason of unsoundness of mind as provided in chapter
XXVI. If that decision had been based on a finding properly arrived
at we would have had no reason to make any order on this review. Bug
it appears to us that the finding was not properly arrived at.

Section 261 says that when the accused cannot be made to under-
stand the proceedings the trial court must then proceed to try the issue
of his fitness to plead. In order to try an issue, a court must take evidence,
The trial court here did take the evidence of the psychiatrist’s report,
But they took no other evidence, and we do not think the report by itself
was evidence that the accused was unfit to plead, or incapable of making
her defence in court, any more than it was evidence of unsoundness
of mind incapacitating her from making her defence. it was evidencc
only that the psychiatrist could not communicate with her; it was not
evidence that no communication was possible with her at all. It was for
the court to ascertain, by evidence, whether communication was
possible with her in court sufficient to enable her to understand the
proceedings and defend herself. The trial court ascertained that some
communication was possible in court sufficient, perhaps, to enable her
to understand the evidence, but not, apparently, sufficient to enable her
to understand her right of having questions put to the witnesses. But
the trial court did not ascertain that by evidence. Her father, Daudu,
who told the trial court these things was not heard as a witness. He
should have been called and heard as a witness, and if that had been
done, and if, speaking as a witness, he had said that he had not been
able to make the accused understand that she might have questions put
to the witnesses, there would have been evidence on the issue of her
fitness to plead under section 261 which would have been sufficient to
support a finding that she was not fit to plead. Without such evidence,
and on the evidence of the psychiatrist’s report alone, the trial court’s
finding and decision cannot be supported.

We will therefore set aside the trial court’s findings and their
decision to report the case to the Governor under section 322(2) and
order the issue of the accused’s fitness to plead to be retried by the trisl
court. The trial court will retry that issue under section 261 of the
Criminal Procedure Code, and will make its findings on the evidence
of Daudu and on any other evidence it thinks necessary to take, The
trial court may well think it advisable to test the accused’s capacity to
understand the proceedings by reopening them and hearing the com-
plaint and the first witnesses again in a fresh attempt to make the
accused understand. If that is done—and we ourselves think it would
be advisable to do it—the trial court should note that it will not be
sufficient to explain each witness’s evidence to the accused after
the witness has finished his evidence. Daudu or whoever else is
explaining the evidence and the proceedings to the accused will be in the
position of an interpreter, and an interpreter should interpret whatcver
is said immediately it is said, sentence by sentence; he should not wait
till everything has been said and then state what he remembers of it or

NorrrERN NIGERIA Law RepORTS 1964

: inks it was, but should interpret the whole and every part
“fhiit hiictinbn)#;iece and sentence by sentence. It ig in that way that the
Oour’tpshould attempt to have the evidence explz}xned to the accused,
:nd the proceedings also—not only what the witnesses say, bll(xt also
Leverything that the complainant and the court say—aqd sg m; e su.ret
either that the accused understands everything, or, if sée oesdno_
understand cverything, what it is that she cannot be made to under
stand. N

retrying the issue of the accused’s fitness to plead the tra
courtI fﬁﬁg thal;ysh% is not fit to plead they will ireat her as prov1de?_u$
chapter XXVI of the Criminal Procedu.re_Code. 1{ the trial cou.rt1 nd
that she is fit to plead, they will prqceed with her trial on the comp al{xl 1
of killing her three months old child. In that case, the trial C(z:jn w1d

bear in mind the provisions of section 222(6) of the Penal C de z;:)
will hear evidence of the accused’s behaviour and state of_ mén 1 er
the child’s birth and before its death, and v‘.nll be.welll advxsf1 1 t(l ear
the evidence of a doctor about the effects which childbirth and lactation

mav have on 2 woman’s mind and bebaviour.

Finding of unsoundness of mind and decision to
report to the Governor set aside.

Order for retrial of issue of fitness to plead.
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BANQUE DE L’AFRIQUE OCCIDENTALE ». HABU, ILIASU
AND SAVAGE

In re NORTHERN NIGERIA MARKETING BOARD
GARNISHEES)

[High Court (Holden, J.)—August 12, 1963]
[Kano—Civil Suit No. K/34/63]

Practice and procedure—garnishee order—affidavit supporting appli-
cation—whether statement of exact amount of judgment debt necessary—
Fudgments (Enforcement) Rules, O. VIII, r. 3(1)(a); Shertffs and Ciuil
Process Ordinance, Laws of Nigeria, 1948, cap. 205, s. 92{1) and First
Schedule, Form 25.

In garnishee proceedings, the atfidavit in support of the application for
the order need not adhere exactly to Form 25 of the First Schedule of the
Sheriffs and Civil Process Ordinance and it does not therefore need to state
the exact amount of the judgment debt.

Case referred to:

De Pass v. Capital and Industries Corporation, Ltd., F. ¥. Vinall,
Garnishee,[18911 Q.B. 216; affirmed, sub nom. Vinall v. De Pa:: [1892] A.C.
90, followed.

Salomon v. Salomon and Co., Limited., [1897] A.C. 22.

AppLicaTiON IN CiviL Sult

E. Noel Grey for the garnishees;
Fohn C.S. Hughes for the judgment creditor.

Holden, J.: Before I can consider the merits of this garnishec
summons and decide whether or not to make the order nisz already
granted into an order absolute, there is a preliminary objection which
I must go into. Mr Grey for the garnishees asks for the proceedings
to be struck out on the ground that the sffidavit supporting the applica-
tion does not state the amount of the debt said to be due to the judgment
debtor. This submission wss originally made on 10th May, 1963, and
was not dealt with in my short ruling of 14th May in which I said I
would hear oral evidence. The submission has very properly been
repeated after I have heard evidence and must be answered. Mr
Grey’s complaint is that the affidavit of Monsieur Beyaert, dated 20th
April, 1963, in paragraph 3 states:

“That the said Judgment is still wholly unsatisfied; further
the garnishee is indebted or has 2 debt accruing due to the ]udgment
debtor in the sum of £10,513 1s 0d at the least.”

This, he argues, does not obey Order VIII, rule 3(1)(a) of the Judgments
(Enforcement) Rules, which states that the affidavit must be in the
form of Form 25 in the First Schedule of the Sheriffs and Civil Process
Ordinance. Form 25, at the relevant point, reads:

2 ar———
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“3. That the garnishee. . .... of...... is indebted 1o the
judgment debtor in the sum of [ : : d.”

He submits that the form itself states its own requirements and is its
own authority. Here, there has been no compliance with an essential
vequirement, and the original affidavit being wrong, the order nisi
should not have becn made and no order absolute should follow.

In reply, Mr Heghes for the judgment creditor refers to the
1956 Edition of the Annual Practice, p. 819, and to Form 25 set out
in part B of Appendix B at p. 2569. This is identical with the Nigerian
forra except for the additional words “‘or thereabouts” after the space
for the figures. He further refers to the decision in De Pass v. The
Capital and Industries Corporation, Ltd., F. J. Vinall, Garnishee,
(18911 1 Q.B. 216, affirmed sub nom. Vinall v. de Pass, [1892] A.C. 90,
as authority for the proposition that there can be an order in respect of
an undefined sum notwithstanding the form of the affidav le
concedes that there has been a ruling of Bate J. on the point, but says
that he was unprepared at the time and could not quote this authority.

The first hurdle that Mr Hughes has to get over is the difference
between the English form with its extra words “or thereabouts” and
the Nigerian form. That, I think, is dealt with adequately by section
92 of the Sheriffs and Civil Process Ordinance, subsection (1} of
which reads:

“92. (1) Subject to the express provisions, if any, of the rules,
the forms contained in the First Schedule may, in accordar --
any instructions contained in the said forms and with suc
tions as the circumstances of the particular case may req
used in the cases to which they apply an¢  * n so used,
good and sufficient in law.”

In my view the words ““and with such variations as the circumstances
of the particular case may require,” are intended to show that the
litigant is not to be form-bound but that so long as he uses a form
based upon the form in the Schedule and gives the information required
by the form, then his adaptation of the form can be accepted. Can that
be said to include such a departure from the form as is here perpetrated?
Is not the amount stated to be due from the garnishee to the judgment
debtor an essential piece of information? There is nothing in the
Ordinance or the Rules to answer that, so we are entitled to look to
English authorities and there could be none more to the point than
the case of De Pass quoted above. In the Court of Appeal, [1891]
1 Q.B. at page 218, Lord Esher M. R. said:

“The simple answer to this is that no debt need be described
in the affidavit, and that 21l the deponent is required to do is to
swear to some debt.”
On the next page, Lopes L. J. said:

“Notwithstanding the form of this affidavit it appears by
Lucy v. Wood that a garnishee order zisi will be made, although
the amount of the debt sought to be attached is not stated;”
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imprisonment. He appealed to the provincial court and his appeal was
dismissed. He now appeals to this Court and his counsel submits that
the trial court had no jurisdiction. Section 12(2) of the Schedule to
the Criminal Procedure Code Law, 1960, states that—

“Any offence under the Penal Code may be tried by any
native court by which such offence is shown in the seventh column
of Appendix A to be triable or by any native court with greater
powers.”

In Appendix A, scction 115 is dealt with in two parts. In the second
column, under the heading “Offence,” it is stated—

“If such public servant acting in judicial capacity or carrying
out duties of police officer.”

Column 5 sets out the punishment for the offence in sucn circums-
tances as “‘Imprisonment for fourteen years or fine or both.” Column
6 states that the court with least powers by which such an offence is
triable is the “High Court” and column 7 states that the native court
with the least powers by which the offence is triable is a Grade A court,
“excluding jurisdiction in respect of Government officials.”” Section 10
of the Penal Code defines a “public servant” to include a person
appointed by a Native Authority. The appellant was alleged to have
committed the offence while carrying out the duties of a police officer
and therefore, on a literal interpretation of the relevant part of the
Appendix, the trial court, a Grade B court, had no jurisdiction to try
the appeliant.

However, learned State Counsel has advanced an argument which
has satisfied us that this is not so and that, in fact, the trial court had
jurisdiction. Section 115 of the Penal Code first defines the offence of
public servants taking gratification in respect of official acts and then
sets out the punishment for such an offence in two parts. It states
that an offender shall be punished—

“(i) with imprisonment for a term which may extend to seven

years or with fine or with both;

(#) if such public servant is a public servant in the service of the
Government of the Northern Region or of the Government
of the Federation acting in 2 judicial capacity or carrying out
the duties of a police officer, with imprisonment for a term
which may extend to fourteen years or with fine or with both.”

Now section 115 is dealt with in the second column of the Appendix
in two parts. The first part purports to define an offence which in the
fifth column is stated to be punishable with “imprisonment for seven
years or fine or both” and the second part purports to define an offence
which is stated in the fifth column to be punishable with “imprisonment
for fourteen years or fine or both.” In our view there can be no doubt
that the legislature intended that the offence defined in the first part
of the second column st ould be the offence defined in section 115 of the
Penal Code for wt ich punishment is provided by subsection (7) thereof
and that the offence defined in the second part of the second column
should be the offence defined in section 115 of the Penal Code for
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which punishment is provided by subsection (i7) thereof. Otherwise the
punishment in column 5 with reference to the second part would not
be correct. It would mean, for example, that a public servant in the
service of a Native Authority acting in a judicial capacity or carrying
out the duties of a police officer was liable to fourteen years imprison-
ment whereas, by virtue of section 115 of the Penal Code, he is only
liable to seven years.

At the beginning of the Appendix it is stated that—

“The entries in the second and fifth columns of this Appendix,
headed respectively ‘Offences’ and ‘Punishment under the Penal
Code,’ are not intended as definitions of the offences and punish-
ments described in the several corresponding sections of the
Penal Code or even as abstracts of these sections, but merely as
references to the subject of thie section, the number of which is
given in the first column.”

We are of opinion that the second part of the second column in
Appendix A to the Criminal Procedure Code dealing with section 115
of the Penal Code, namely—

“If such public servant acting in judicial capacity or carrying
out duties of police officer,”
should be interpreted to mean an offence as defined by section 115 of the
Penal Code for which the offender is liable to punishment as set out in
subsection (i) thercof. In other words, the second part applies only
where the public servant

“is a public servant in the service of the Government of the
Northern Region or of the Federation actine in a judicial capacity
or carrying out the duties of a police office

In the appeal before us we must look, the . __:, to the first part.
The offence so defined may be tried by a native court with Grade C,
or greater, powers. The trial court was a native court Grade B and it
therefore had jurisdiction.

Ruled accordingly.
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She lifted her husband in her arms but the accused cut him again
on the neck and arm. The accused then threw the matchet away and left
the compound on his cycle. He went to the native authority police
station and told tte Chief Inspector that he had had a fight with
somebody and had left him in bad condition. The Chief Inspector
described the accused as shaking all over when he came to the police
station but able to speak clearly. The Chief Inspector had gone with
the accused to the house where the accused was then employed and had
found z matchet on the ground outside the accused’s quarter. An
ambulance was sent for but Birma died on his arrival at the hospital.

I must add that thereis cvidence that a fire broke out in the
accused’s quarter about the time of his attack on Birma. But neither
the prosecution nor counsel for the defence has attempted to connect
this fire with the offence charged and I shall regard this curious piece
of evidence as irrelevant.

I bave w0 doubt that the accused killed Birma as atleged by the
prosecution. The evidence is overwhelming and the accused does not
deny it. His defence is that he was insane at the time and, by reason of
unsoundness of mind, was incapable of knowing that what he did was
wrong. In this connection his counsel relies on section 51 of the Penal
Code. The burden of proving insanity is on the defence but it is not as
heavy as the burden which lies on the prosecution to prove their case.
As was pointed out by this court in R. v. Yayiye, 1957 N.R.N.L.R.
207, the West African Court of Appeal held in R v Ashigifumwo (1948)
12 W.A.C.A. 390, that under the Criminal Code it was sufficient for
the defence to prove facts such as make it “most probable” that the
accused, by reason of mental disease or natural mental infirmity, was
deprived of his capacity to understand what he was doing or co,ntrol
bis actions; and in R. ¢. Echem, (1952) 14 W.A.C.A. 158, that the
burden was no higher than that in civil proceedings. The same view
was taken by the Court of Criminal Appeal in England in R. v. Carr-
Briant, [1943) K.B. 607, [1943) 29 Cr. App. R. 76.

The evidence of insanity is contained in the statement made by the
accused the day after he attacked Birma and in the medica] evidence.
The absence of motive may also be considered. Absence of motive by
itself is not sufficient ground upon which to infer insanity but when
as in the present case, there is evidence of insanity rather than ot"
sanity, the absence of evidence of motive may become relevant (R.»
Ashigifuwo, supra). o

The accused’s statement is obviously not that of a sane man in the
lay sense. It suggests some unsoundness of mind. Three doctors gave
evidence. The first, Dr Michaleski, had no opportunity to examine the
accused and based his opinion solely on the statement. I am sure the
doctor would be the first to wish me to bear this limitation in mind
when considering his evidence. He expressed the view that the accused
was suffermg_ from maniacal persecutory psychosis when he made the
statement. His opinion was that such 3 person would probably have
known the nature of his act but would have done it under the compulsion
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of an irresistible impulse and would not have known that whut he was
doing was wrong or apprecisted the conscquences of his acts, Dr
Stoffel, 2 Government medical officer, who had been Assistant Medical
Officer at a hospital for mental discases in 1951 and 1952, had seen the
accused once a weck for the month before he gave evidence. He thought
the accuscd sane when he saw him. He agreed, however, that the
statement was the sort of thing a schizophrenic might write and could
not exclude the possibility that the accused might have been suffering
from schizophrenia at the time of the offence. He said that a schizo-
phrenic of this type would know what he was doing but might not know
that he was doing wrong. He said that maniacal persecutory psychosis
was one aspect of schizophrenia. Finally, there is the evidence of Dr
Paull, the Regional psychiatrist. He had examined the accused on the
15th February and had then concluded he was sane. Later, he had
seen the accused’s statement, had spoken with the wife of the accused’s
former emplover and, on the day be gave evidence, had exami~~ the
accused again. He had found a marked change. In the ligh 7 the
statement, what he had lesrned from the wife of the accused’s former
employer and of the change he had seen in the accused, the witness had
concluded that the accused was a paranoid schizophrenic and had been
one when he attacked Birma. Such a person would not know that what
he was doing was wrong.

For the prosecution, it has been submitted that the accused dis-
closed in his statement a motive for the crime and that this and the
fact that he reported to the police show that he knew that he was
doing wrong. I do not accept this. Dr Paull, whose evidence I accept,
said that the statement was the work of a paranoid schizophrer ©  ~
would not at the material time have known that he was doing
the other two doctors were in substantial agreement. And Dr P:
said that the fact that the accused went to the police was not inco
with his diagnosis.

Counsel for the prosecution also contended that the evidence
showed nothing more than irresistible impulse which is no defence and
from which insanity cannot be inferred. In this connection counsel
relied on Attorney-General for South Australia v. Brown, [1960] A. C.
432, [1960] 1 All E. R. 734. But irresistible impulse was not raised as a
defence in the present case. It was mentioned by two of the doctors but
only as symptomatic of the mental disease from which they considered
the accused to be suffering. They did not base their diagnosis on the
ground that the accused acted under irresistible impulse. The important
point is that Dr Paull and Dr Michaleski were of opinion that a person
suffering from the mental unsoundness which they diagnosed in the
accused would not at the material time have known that he was doing
wrong. I do not think that the authority on which counsel for the
prosecution relies materially assists the case for the prosecution.

I have come to the conclusion that it is ““most probable’ that the
accused at the time when he killed Birma was, by reason of unsoundness
of mind, incapablc of knowing that what he was doing was wrong.
The defence has therefore discharged the burden of proving the accused
to be insane within the meaning of section 51 of the Penal Code.
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CRIMINAL APPEAL FROM NATIVE COURT

Appellants in person;
N. Henderson, Sentor Crown Counsel, for respondent.

Hurley, C.J., delivering the judgment of the Court: The appeliants
were tried in the court of the Chief Alkali of Zaria and convicted of an
offence under section 300 of the Penal Code. The case against them was
that they hired a taxi to drive them from Jos to Kaduna and on the way
attacked the driver and his companion and got possession of the taxi and
drove off with it. The only complaint of any substance in thejir grounds
of appeal is that the proceedings in the trial court were not properiy
interpreted.

The appellants are Yoruba speakers by birth, and they each spealk
and understand English, though not perfectly. The trial was conducted
in the Hausa language, which the appellants neither speak nor under-
stand. The record shows that five different interpreters were used in
succession. It does not show that any of them occupied an official
position in the court as interpreter or otherwise, and it scems probable
that none did. Nor does it give any information about their tribal
origins or their occupations or about anything else that might affect their
fitness to act as interpreters, except that one of them was an Ibo who
spoke English but not Yoruba ‘and another was a schoolboy. None
of them are shown by a certificate or otherwise to have been bound by
oath to state the true interpretation of the evidence as required by
section 242 of the Criminal Procedure Code, by which the trial court
ought to have been guided. On the record, the conduct of the trial was
irregular because of the use of a series of interpreters who were not bound
by oath to interpret truly and whose ability to interpret satisfactorily
may in at least two instances be questioned. But provided that the
appellants did have the assistance of an interpreter or interpreters we
cannot interfere on the ground that such assistance was given in an
irregular way unless a failure of justice was occasioned. All the evidence
was interpreted by the various interpreters in succession, and it is not
suggested that they did not also interpret the proceedings other than
evidence from the point where the prosecutor opened his case to the
court. The appellants were unable to satisfy us that there was in fact any
misinterpretation or any failure to interpret from that point onwards:
they did not sh.ow us that anything was added or omitted or falsified in’
the process of chrpretation. They did not establish that any failure of
justice was occasioned because the procecdings were interpreted by the
unsworn interpreters who appear on the record as having interpreted
and whose qualifications or lack of themn we have described.

But as far as the record shows those interpreters assisted only from
the point where the prosecutor opened hijs case. It was before that point
that the questions required by section 15A of the Native Courts Law
were asked and the answers recorded. The appellants concede that the
questions were inFcrpreted, but say that their answers to the second
question were misinterpreted. And they submit in effect that there was
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no interpreter at that stage, for they say that the prosecutor interpreted.
If in fact the prosccutor interprcted, and if we took the view that
interpretation by a prosccutor did not meet the requirements of section
25(5)(e) of the Fedceral Constitution, and that the expression “trial” in
section 21(5)(e) includes proceedings before plea—questions which as will
appear it is unnecessary for us to decide—the appeal might succeed,
because section 21(5)(e) entitles every person who is charged with a
criminal offence to have the assistance of an interpreter if he cannot
understand the language used at the trial of the offence. And the
appeal would certainly succeed if the appellants’ answers to the second
question put to them in accordance with section 154 were in fact
misinterpreted.

In order to decide the questions raised by the appellants’ allegations,
which were allegations ot illegality and fraud, we received evidence on
affidavit and orally to add to the contents of the record and show what
actually occurred during the procecdings. In addition to the affidavits of
the Alkali who tricd the case, the court seribe, and the interpreter
concerned, we had oral evidence from the interpreter and from the
appellants. The interpreter was one T.. O. Thekwereme, otherwise Baba
or Barber, and he impressed us as a truthful witness who gave us an
account of what occurred to the best of his recollection. As to the
appellants’ evidence, and their cross-examination of Mr Ihekwereme,
the more they said the plainer it became that they were reckless of the
truth. The evidence leaves us in no doubt that the appellants’ allegations
are untrue, and satisfies us that the proceedings were interpreted
from the beginning and interpreted correctl:

Accordingly, there are no grounds for interfering with the decision
of the trial court, and the appeals are dismissc*

Appeals ... ssed,
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UMARU GWANDU «. GWANDU NATIVE AUTHORITY

[Federal Supreme Court (Brett, F.J., Tavlor, F.J., and Bairamian,
F.J.)—Nevember 2, 1962]

[Lagos—Appeal No. F.8.C. 161/1962]

Appeal—evidence—procedure—criminal appeal—exhibit produced ar
trial—identification in appeal court—no admission by appellant of identity
of exhibit—admission by appellant’s counsel—no cvidence from or fé;
appellant—procedure and indentification unsatisfactory.

Evidence—admission—criminal proceedings—defence counsel’s admis-
sion—uwhether acceptable in crimial proceedings.

Legal practitioners—criminal proceedings—admissicn against accised’s
interesis-—duty of accused’s counsel.

The High Court, hearing an appeal from a native court against a convic-
tion of culpable homicide punishable with deathcontrary to section 221 of the
Penal Code, required the production before it of the mortar which at the trial
the appellant had admitted he threw at the deceased’s head, thus killing her.
A mortar was produced which the appellant did not admit was the mortar
produced at the trial. A police constable gave evidence that he recognised it as
the mortar produced at the trial. The appellant’s coursel agreed that it was the
mortar and did not examine the constable or ask that the appcllant or any
witnesses on his behalf should give evidence. On the basis that the mortar had
been sufficiently identified, the High Court recorded a conviction of culpable
homicide punishable with death contrary to sccticn 221 (b) of the Penal Code.

On appeal to the Federal Supreme Court on the ¢round that an admission
made by counsel cannot be accepted ina criminal case.

Held: (1) Counsel erred in acccpting that the mortar produced in the
High Court was the mortar used by the appellant and identified by him at the
trial,

(2) The procedure adopted in the High Court and the identification of
the mortar in that Court were unsatisfactery.

CRIMINAL APPEAL

. A. Cole for the appellant;
A. A. Isiaku for the respondent.

Bairamian, F.J., delivering the judgment of the Court: Umaru
Gwandu was tried before the Emir of Gwandu’s Court on the prose-
cutor’s statcment that he had killed a woman by the name of Rabi.
There is no dispute that he threw a mortar at her head as she lay asleep
during the night; she was found groaning, senscless, with blood coming
out of her cars, nose and mouth. The appellant told one Yari that he had
“used a mortar and killed her and that she did not even move.” In fact
she did not die until many hours later. Ie did not dispute the evidence
given at the trial, and he agreed that he had killed Rabi. A mortar was
brought to the court of trial; he agreed it was the one he had used. The
judgment was—
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“Umaru, this court sentence you to death as you did kill Rab1.”

He appealed to the High Court, and counsel represented him at the
hearing. There is this note by the Court:—

“Real question is whether this culpable homicide punishable
with death or not punishable with death. Cannot decide without
seeing mortar and considering size and weight. But mortar not
exhibited to us. Therefore we order that hearing be adjourned to
next sessions at Kano and call for mortar.”

The notes at the adjourned hearing arc important:—

“Nzekwu: Appellant says he does not recognise mortar.
“Ardo: Have policeman who can identify.

“Mamman Nassarawa, P.C. 51, Gwandu Native Authority
Police says in answer to court: ‘[ was present when appellant was
tried by Emir of Gwandu. A mortar was produced at trial. I have
brought a mortar here fromn Gwandu. Chiel of Gwandu Native
Authority Police gave it to me to bring. I recognise it as mortar
produced at trial.’

“Nzehwu: accepts mortar as onc produced at trial.”

The learned counsel who argued the appeal from the High Court before
us has pointed to that passage in the notes and criticised it on two
grounds: one is that that was taking evidence of a witness who was not
sworn; the other is that the High Court accepted an admission made by
counsel, which is not possible in criminal cases. He has pointed to
passages in the judgment as showing that it proceeds on the basis that -
mortar used by the appellant was sufficiently identified as the mo: ..
brought by the policemen, and that it was a large and heavy mortar which
when thrown or used as a weapon was capable of ~~~'ng death; and he
has argued that the High Court made a mistake 1at respect which
affected its decision that it was a case of culpable  1icide punishable
with death.

Those submissions were accepted by the learned counsel who
appeared for the respondent at the hearing.

We have read the judgment under appeal with care and also the
proccedings in the trial court. The trial court made no finding that it was
a case under section 221 (a) or {b) of the Penal Code; and no light is
thrown from the notes of the trial court on the size and weight of the
mortar admitted by the appellant at his trial. It was the High Court that
decided that the case fell under section 221(4), and recorded a conviction
to that effect, stating that the Court did so by virtue of the powers
conferred by Section 70(1)(5)(#) of the Native Courts Law. Insofar as
the judgment of the High Court is affected by the view that the mortar
brought by the policeman was the mortar used, there are the criticisms
of it which have been stated already.

It is clear that the High Court was taking evidence on the identity
of the mortar. We arc accustomed to all evidence being on oath or
affirmation in the South, but the Northern Region has a procedure of its
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unlawful, bui by virtue of section 379(c) the taking cognizance is not to
be set aside, because the trial court acted under an honest mistake. But
that does nct apply to the rest of the proceedings. Since it was beyond
the trial court’s powers to take cognizance of the offence, that is, to take
notice of it in its official capacity as a court, it was beyond its powers to
try the offence or to convict for it, and the trial and conviction are not
saved by section 379(c). The section cannot be construed sv as to enable
a court, by making a mistake, to give itself a jurisdiction it would not
otherwise have had. The trial was a nullity, and the conviction must be
set aside.

We are aware that the trial court was merely to be guided by
section 141. That being so, by section 386(4) of the Criminal Procedure
Code we are to apply the principles contained in sections 288 and 382 of
the Code, and the provisions of the Native Courts Law, 1956. It seems
to us that the guidance principle cannot be used to confer on a native
court a jurisdiction which it does not possess, or to confer on the trial
court in this case a jurisdistion of which section 141 deprives all courts.
On that view, there is sufficient ground, and more than sufficient

round, for interfering with the decision of the trial court under section
70(1)(b) of the Native Courts Law.

We wish to add that while the trial court was entitled to convict the
appellant of speaking the defamatory words on the evidence of only one
witness who said he heard him speak them, the court ought to have
considered the evidence of this witness, Mallam Biu, more carefully
than it seems to have done. This evidenee contains certain contradic-
tions which the trial court did not refer te in its judgment and seems nct
to have noticed, and which, if they had been noticed, might have raised
some doubt in the mind of the trial court. The defamatory words were
said to be heard by Mallam Muhammad Biu from the mouth of the
appellant, Adam Shiwa. Then Mallam Muhammad Biu told Bukar,
Zannah Umara’s brother, about it. Then Bukar told his brother
Zannah what he heard from Mallam Biu. Zannah later confirmed it from
Mallam Biu.

Zannah Unara and Mallam Muhammad Biu gavc evidence in the
court. Zannah was the first prosecution witness and stated: “P.C. Adam
said to Mallam Biu that I have spent about 90 something and he said
‘No, it is about £1,090° while I was supervisor of works, Bornu, and they
investigated the case.” The second prosecution witness Mallam
Muhammad Biu stated: “I went to the house of Zannah but I did not
meet him at home, but there are some people waiting for him. I stood at
the gate waiting. As I was standing, P.C. Adam Shiwa came. . . then
Adam called me and we stopped at one side. He told me Zannah Umara
has spent goods costing £1,090 while he was supervisor . ... Then a
certain boy came and stood by our side. The man said Zannah knew the
tricks of Bornu Native Authority people. Then Adam Shiwa looked at
me with serious eyes. Then I entered to Zannah Umara’s house. Then
I called Bukar, Zannah’s brother. . . Ttold him that Adam Shiwa told me
Zannah has spent about £1,090 of Native Authority funds. . . Then the
next day his brother told him and Zannah Umara even asked me why.”
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The appellant cross-cxamined Mallam Muhammad Biu, saying:
“Is there any person at the gate of Zannah Umara when I told you the
thing?” Mallam Biu replied: “There are no people at the gate of Zannah
and you told me in secrecy and nobody there.”

By giving this answer, it appeared to us that Mallam Biu had
contradicted himself. He told the trial court previously that he went to
Zannah’s house, did not meet him -at home but found some people
waiting for Zannah and he, too, stood at the gate waiting for him. He
said at that time the appellant came and, calling him to one side, told
him about the moncy. Also, calling somebody to one side denotes the
presencc of some other people on the spot.

The appellant again cross-examined Mallam Biu, saying: “Didn’t
the boy hear who came and stood near us?” Mallam Biu replied:
“When the boy came you stopped talking and he did not hear.” Again
Mallam Biu, the single wiiness in the case, scems to contradict himself,
because in his direct evidence it appears he told the irial court that that
boy overhcard them and he cven commented on what they werc
conversing about by saying “Zannah knew the tricks of Bornu Native
Authority people.”

Had the trial court considered these irregularities in the evidence
given by Mallam Biu, and that there was nn cvidence other than his, the
trial court in our opinion might have come to a different decision and
acquitted the appellant.

Appeal allowed and conviction set aside.
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THE QUEEN z. MARY ANTHONY AND ANTHONY
EKPEKPEKE

[High Court (Reed, Ag. S.P.J.)— September 7, 1963]
[Jos—-Criminal Cause No. JD/38C/1963]
Criminal law—possession of Indian hemp—premises occupied by

more than one person—which person has possession—Dangerous Drugs
Ordinance, Laws of Nigeria, 1948, Cap. 50, 5. 5(2).

In order to be in possession of any thing, a person must have dominion
over that thing and know that he has such dominion. Where more than one
person s in occupation of the premises on which the thing is found, it is a
question of fact which of those persons, if any, are in possession of the thing.

Cases referred to:

R.v. Boober and others, (1350) 4+ Cox, C.C. 272, headnote criticised :
Ram Charan v. Emperor, A.LLR. 1933 All. 437, observations of Niama-
tullah, J. adopted.

CriMINaL CAUSE

M. Nulhw Usman, Crown Counsel, for the Crown;
The two accused appeared in person.

Reed, Ag. S.P.J., The two accused persons are charged together
with an offence contrary to scction 5(2) of the Dangerous Drugs
Ordinance, punishable under scction 20 of that Ordinance. The case for
the prosecution has closed and the Court has, under section 191(5) of the
Criminal Procedure Code, the power to acquit at this stage if it considers
that the evidence is not sufficient to justify the continuation of the trial.

"The prosecution evidencc is to the effect that the accused persons
arc husband and wife living together in two rooms, a bedroom and a
parlour, at 74/9 Dodo Street, Jos. The police obtained a scarch warrant
to scarch these premises and the warrant was executed on the 19th
November, 1962, in the presence of the wife but not in the presence cf
the husband. Four small wraps of Indian hemp were found concealed
behind a cupboard in the parlour and a few seeds of Indian hemp were
found, wrapped in paper, in the bedroom. The issue is whether I could,
on the evidence before me, find that either of the accused persons was in
possession of Indian hemp. I called upon Icarned Crown Counsel to
sum up his case and he submitted that the husband only had a case to
answer. Ic relied upon R. v. Boober and others, (1850) 4 Cox, C.C. 272,
in which the headnote reads:

“If coining implements are found in a house occupied at the
time by a man and his wife, the presumption is that they are in the
posscssion of the husband alone, unless there are circumstances to
show that the wife was acting separately and without her husband’s
sanction; they cannot both be convicted.”
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With respect, I think this lheadnote is misleading. The case reports the

Judge’s summing-up to the jury and the Judge made it clear that the 5 250,

issue of possession was onc of fact for the jury. He said:

“«With regard to the man it appears that he occupics the room
in which these things were found, and, prima facie, hq would
be presumed to be in possession of what the room contains, but
this presumption may be rebutted. . .."

Coining implements had been found in the house and there was
evidence that the wife had tried to break a mould when the police came
to the house. The judge directed the jury that this would not affect the
casc against the husband if the jury thought that “her object was to
screen him from detection.” He concluded: “Either of the prizoners
may be convicted upon this evidence, but I do not think you can convict

both.”

I think the law relevant to this issuc is well siated in Ram Charan
v. Emperor, A.LR. 1933 All. 437, and I adopt the statement. It is as
follows:

«It scems to me that the police and the Magistrate proceeded
on the assumption that property found in a house occupied by
several male and female members residing therein should be
considered to be in possession of the head of the family. This is a
wholly unwarranted assumption and can have no place in cases in
which possession and criminal intent form the essential elements of
an offence. It is equally unwarranted to assume that every one
residing in the house should be decmed to be in possession of an
article recovered from it. Possession implies dominion and cons-
ciousness in the mind of the person having dominion ove n
object that he has it and can exercise it. A person cannot be sa:u w0
be in possession of a thing unless it is shown by evidence th: e
had dominion over it and knew that he had it. The mere iact
that athing is found inahouse occupied by a person in common
with others or at a place in the house which is as much accessible
to others as to him is no proof that he was in possession of it.”

In the casc before me the evidence is that the husband and wife
occupied a parlour and a bedroom and it is to be presumed that both of
them occupied both rooms. The two exhibits of Indian hemp are very
small; together they would fit into a match-box. Both were concealed
from view when the police found them and the court could not presume
that either one or other of the accused persons knew that either of the
exhibits. was where the police found it. On the evidence before me I
could not, therefore, find that cither of the accused persons was in
possession of Indian hemp.

I would add that when two or more persons occupy premises in
which property is found it is always a question of fact whether one or
more of those persons is in possession of that property. It might, for
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nstance, be shown (as in Boober’s case) that one was the sole occupant of
the room in the premises in which the property was found; or it might
be shown that the property was found in a box, cupboard or other
receptacle belonging to one of the occupants; or the property might be
so bulky, or so conspicuous, that none of the occupants could fail to
know of its existence. In such circumstances a rebuttable presumption
of posscesion might well arise, as in Boober’s casc.

For the reasons which I have given I acquit both the first and the
second accused persons. :

Accused persons acquitted.

ALHAJI BUBA CHUKOL JIMETA w.
ADAMAWA NATIVE AUTHORITY

[C.A. (Reed, Ag. S.P.]., Bate, J. and Jibir Daura, Sh. Ct. J.)}—November
14, 1963]
[Yola—Appeal No. JD/48CA/1963]
Criminal law—intentional insult with intent to provoke breach of
peace—whether proof required that some person in fact provoked—Penal

Code, s. 399.

The appellant was convicted in a native court of giving intentional insult
with intent to provoke a breach of the peace contrary to s. 399 of the Penal
Code. On appeal, it was argued that proof of the offence against s. 399
required proof that some person had actually been provoked by the insult.

Heid: 'The test to be applied under s. 399 of the Penal Code is not
whether any particular person is in fact provoked but whether the insulting
provocation would in ordinary circumstances cause a breach of the peace by
angry words or deeds or the commission of any other offence.

CRIMINAL APPEAL FROM NATiVE COURT

Alhaji R. O. Gaji for the appellent;
M. U. Ogbole, State Counsel, for the respondent.

Bate, J., delivering the judgment of the Court: The appellant
appeals against his conviction by a chief alkali of offences contrary to
sections 148 and 399 of the Penal Code. He abandoned all grounds of
appeal except the general ground.

With regard to the conviction under sectior '#8, it was argue  1at
there was no evidence of any obstruction. Wit  1is we are unable to
agree. There is evidence that P.C. Ibrahim told tne appellant that he was
a policeman, that the appellant was under arrest and that he must come
to the charge office, and that thereafter the appellant drew a knife and
drove off in a lorry. The appellant’s acts amount to obstruction.

It was also argued that there was no evidence that the appellant
knew that P.C. Ibrahim was a police officer. There is in fact evidence in
the testimony of the second and third prosecution witnesses that P.C.
Ibrahim cxpressly told the appellant that he was a police officer before
the incident took place which gave rise to the prosecution of the
appellant. But the chief alkali observed that the appellant did not give
the constable a chance to prove his identity as a police officer by
production of his identity card or otherwise and for this reason could
not be heard to complain that he did not know that P.C. Ibrahim was a
poiice officer. We agree with the chief alkali.

With regard to the conviction undcr section 399, counsel for the
appellant took the point that the section requires proof that somebody
has actually been provoked and that there is no evidence establishing
this. This, it was said, is the proper construction to be put on the
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cxpression ‘‘and thereby gives provocation to any person”, We thinl
that the meaning of this expression is not as clear on the face of it as ong
might hope. But it appears from the notes in Ratanlal and Thakore's
Laze of Crimes, 20th edition, at pages 1338 and 1339, that the test to be
applicd is not whether any particular person is in fact provoked byt
whether the insulting provocation would in ordinary circumstances cauge
a breach of the peace by angry words or deeds or the commission of
any other offence.

We accept this interpretation. The chicef alkali properly found that
the appellant had insulted P.C. Ibrahim. In our view, the insults were
such as to provoke a breach of the peace and it is immaterial that the
police constable happened to be sufficiently good tempered or phlegmatic
as not to allow himself to be provoked.

The appeal is dismissed and the convictions and sentences affirmed.

In view of the cvidence that the appellant drew a knife, we fecl
constrained to observe that the sentence in relation to the conviction
under section 148 is very lenient.

Appeal dismissed and convictions and sentences affirmed.

GARBA DOBA AND ANOTHER w». THE QUEEN

[S.C.N. (Ademola, C.J.N, Taylor, ].S.C. and Bairamian, J.5.C.)
November 21, 1963]
[Lagos—Appeal No. FSC 394/1963]
Criminal law—attempt-—attempting to obtain gratification—uwhether
request per se constitutes attempt—Penal Code, s 115.

The appellant and another, both police constables, were convicted of
attempting to obtain a gratification from two men for forbearing to investigate
areported theft. On appeal, the appellant submitted that an attempt to commit
this offence could only be constituted by some physical act involving a
gratification actually in existence and going beyond a mere demand for such
gratification.

Hela: That asking for or demunding a reward s in iseil an uttempt to
obtain it within the meaning of s. 115 of the Penal Code.

Case referred to:
Baldeo Sahai, 1.L.R. 1879 2 All. 253, applied.

CRIMINAL APPEAL

The appellant appeared in person;
M. Buba Ardo, Deputy Solicitor-General, for the respondent.

Ademola, C.J.N., delivering the judgment of the Court: The
appellant and another were both convicted in the High Court at Jos of
the offence of attempting to obtain a gratification, other than ‘
remuneration, as a motive or reward for forbearing to investigat
the theft of corrugatcd iron sheeting and thereby committir
offence punishable under section 115(b)(#Z) of the Penal Code.
were each sentenced to a term of eighteen months’ imprisonmen. ......
hard labour. The second accused in the case has not appealed.

At the material time, the appellant and the second accuscd were
police constables in the Nigeria Police Force. They both suspected
two men of having stolen some corrugated iron sheets and during the
investigations which followed they asked for a bribe, which was
eventually settled at £3-0s-0d. The amount was to be collected on a
subsequent day.

Meanwhile one of the men reported the incident and two C.I.D.
officers were detailed to accompany him; he was given £3-0s-0d to
hand over to the policemen. The evidence shows a confused state of
affairs as to whether or not the £3-0s-0d was handed over to the
policemen. The learned Judge, after making reference to the discre-
pancies in the evidence on this vital part of the story, arrived at a
conclusion in the following words:

“In view of the contradictions between the cvidence of the
second prosecution witness and the fourth prosecution witness and
remembering that the second prosecution witness was an
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JOSEPH IDOWU ADUNKOKO ». ILORIN
NATIVE AUTHORITY

[C.A. (Hurley, C.J., Abubakar Gummi, G.K., J. A. Smith, SPJ,
Haliru Binji, D.G.K. and Ahmad, J.)—April 7, 1964]
[Kaduna—Appeai No. Z/7CA/1963]

Criniinal procedure—court taking cognizance of offence—complaint
by person aggrieved by offence of injuricus falsehood under chapter XXIIT,
Penal Code—falsehood concerning private individual—whether First
Information Report complaint by person aggrieved—Penal Code, s. 393;
Criminal Procedure Code, ss. 1, 141.

irregular proceedings—erroneously taking cog-
nizance of offence—absence of lawful complaint—Criminal Proccdir.

Code, ss. 143, 152, 379(c).

The appellant was convicted in a provincial court of publishing a false
statement intended to harm the reputation of the Emir, The proceedings were

initiated by a First Information Report signed by a native authority police
officer.

Held: (1) The First Information Report was not a complaint by a
“person aggrieved” for the purposes of s. 141 of the Criminal Procedure Code
and the court was therefore not empowered to take cognizance of the offence.

(2) 8. 379 of the Criminal Procedure Code did not save the proceedings,
since the words “not empowered by law” in that section cannot be taken as
coveringa case in which there is no complaint as required by law. The trial was
therefore a nullity.

Cases referred to:

Adam Shiwa v. Bornu Native Authority, supra, p. 66, in part not followed ;
Ramdin Lalv. Emperor, A.LR. 1937 Patna 176, followed,

(Editorial Note—The Court in this case took note of its decision in Adam
Shiwa v. Bornu Native Authority, supra, p. 66. It considered the application
of s. 379 of the Criminal Procedure Code in cases in which the complaint is
defective or absent, and found it unnecessary to follow so much of the decision
in Adam Shiwa’s case as is reported under Held (2) at p. 66.)

CRIMINAL APPEAL FROM PROVINCIAL COURT

C. A. Adefarasin for the appellant;
A. R. H. Thomas, Senior State Counsel, for the respondent,

Hurley, C.J., delivering the judgment of the Court: This is an
appeal from the Provincial Court, Tlorin, against a conviction and fine
for an offence under section 393 of the Penal Code, by publishing a false
statement intended to harm the reputation of the Emir of lorin. The
case was tried, not on any complaint made by the Emir to a court, but
on a First Information Report signed by a lance-corporal of the Ilorin
Native Authority Police. The appeal has been argued on the ground
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that, in those circumstances, the trial was a nullity in that the tréll COI;;
had 1o jurisdiction to try the case. Learned Senior State Coun

appearing for the respondent does not support the conviction.

Section 393 of the Penal Code is contained in"chapter XXIII Of}:hﬁ
Code. By section 141 of the Criminal Procedure Code, no courvf:‘s{f}I
take cognizance of any offence falling under, inter alia, Fhapter X1 o
of the Penal Code, except upon a complaint .mgde by some pér o
aggrieved by such offence. By section 2 of the Criminal Procedure Co -
“bcomplaint” means the allegation made orally or in writing to a COL}llr ,
with a view to its taking action under the Code, that some.pcrson“ as
committed an offence, but except where the context otherwise requre?
it does not include a police report. In our view, for the Rurposgs o
section 141 of the Criminal Procedure Code, the person aggrieved }}11 an
offence under section 393 of the Penal Code is the person w oscf
reputation is affected by the false statement made in contravention 0t
that section, and in the context of section 141 a complaint does no’
include a police report. The First Information Report in this casev was ‘:
police report, not a complaint. Since it was not a complaint, and was I&O ‘
a complaint made by the person aggrieved by the alleged offence un ell
section 393, the trial court was pro}'ublted by section 141 of the Crimina
Procedure Code from taking cognizance of the offence.

By section 2 of the Criminal Procedure Code, “take cognizance”
with its grammatical variations means take noticc in an official capacity.
By section 143, a court may take cognizance of an offence in any of the
circumstances there stated, subject, ‘however, to the proyxsxons‘ ) of
chapters XIII and XIV of the Code, which latter chapter contains ¢~~*n
141. By section 152:

“When a court taking cognizance of e-~ ~ffence is satisfic K
there is sufficient ground for proceedin t shall after causing
process to issue for the attendancc of the accused person, if he is
not already in custody or on bail, proceed either to hold an inquiry
into the offence or to try it provided that the court is competent so to

dO ”

r the appellant is that section 141, by prohibiting the tr.ial
(?;};itcfii)emft:aking cggnizance of the offence here except on the complaint
of the person aggrieved, equally prohibited the court from trying it; by
the effect of section 141, the court could not lawfully take cognizance of
the offence on the First Information Report, anq there.fore it could not
lawfully try it. We think that that is indeed the intention and effect of
section 141. However, we have to consider the effect of section 379,

which provides:

“If any court or justice of the peace not empowered by law to
do any of the following things, namely-— '
(@) to issue a search warrant under section 74; '
(b} to direct, under section 120, the police to investigate an offence;
(c)to take cognizance of an offence under section 143,
erroneously in good faith does any such thing, the proceedings shall

85
J. Idowu
Adunkoko
\
Ilorin N.A.

I-Ir[cy, C.].




86

J. Idovu
Adunitoko

.
Ilorin N.A.
Hurley, C.J.

NORTHERN NIGERIA Law REPORTS 1964

not be set aside ’ j
ct aside merely on the ground that the court or justice of th
peace was not so empowered.” ¢

The appeal turns on the construction and application of section 379
S T 9.

The scetion has already been considered by the High Court
separate occasions and has been given a different construction oOn o
and in consequence this Court of five Judges has been conven*ilaCh
resolve the question. The first occasion when the section c‘ame o ft0
consideration was during the December, 1962, appeal sess'Up o
Tlorin, when the present case came before the Court) as an appeal againet
zégontwcntolu L_mdeﬁ section 392 of the Pcnal Code in the CP}I:ief 3%13[11;;

urt of Tlorin, the proceedings having been taken on the First T
mation Report already referred to. The point w 4 ey
learned counsel for the appellant having cgncccledafh:to;iilgn g;%ueFd
against him. 'Takmg the view that section 379 cured the whole f“}‘:s
procccdmgs‘m the lower court, this Court allowed the appeai o | t;l C
grourds and ordered a retrial in the provincial court; mg the o cc): -
appeal is an appeal against the decision on the retrial. Subs e sclr“
aBtO;ille April 1963 appeal sessons at. Maidugusi, in Qiam Shisn 5,

u Native Authority [supra, p. 66], wh .
coil_wcted Enc%er scc{:ion 59’5 of t%e P(J:ngl é;fiet hoeqaggegzrr;:p{’aaird\tb(f; rwl
native authority police constable who was not the per d ]
this Court held that section 379 ¢ i D e vt
lower court but not the trial pfogeg;f; :g:r;ﬁkmg cognizance i the

Having heard the very helpful argument:

?igpe(lila;}r]lt anttihlea'rped hSenior gtate Cgounsclsigftf;rgg?)gzﬁur;s;éfgé:ge

red the authorities they have cited, we ar ini : ol
must be allowed, not on the ground upon \ilﬁf:}?ﬂr;;:; ?Z:uf;i prea{
was decided, but for the more fundamental reason that section 379pt§’oea
not apply at all. In so holding, we arc persuaded by the reasoning in tk(:s
Indian case of Ramdin Lal v. Emperor, A.LR. 1937 Patna 176 g id g
under the Indian Code of Criminal Procedure. In that Code secclt'e
529 corresponds to section 379 of our Code, and section 190 corr’ese K:in
to section 143. By section 190(1) certain classes of magistrate pones

(31 M
... may take cognizance of any offence—

(@) upon receiving a i . .
offence; g a complaint of facts which constitute such

b) upon i it
oﬂice(r;). p N a report in writing of such facts made by any police-

By section 529:

“If any Magistrate not .
following things,gnamely?(.), fmpo“ ered by law to do any of the

(¢) to take cognizance of an offence u i

) nder sect -

zectr.or;1 (1), clause () or clause (5);. .. erroneouslyliori1 g})?)% E:Eh
oes that thing, his proceedings shall not be set aside merel

the ground of his not being so empowered.” o
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In Ramdin Lal’s case the petitioner had been convicted of an
offence of giving false evidence in a judical procecding contrary to
section 193 of the Indian Penal Code (which is Section 158 of our Penal
Code). By section 195(1)() of the Indian Code of Criminal Procedure
(which is comparable to section 140(1)(b) in chapter XIV of the

inal Procedure Code), no court shall take cognizance of any offence

Crimi
punishable under, nter alia, section 193 of the Indian Penal Code when

cuch offence is alleged to have been committed in, or in relation to, any
proceeding in any court, cxcept on the complaint in writing of such
court or of some other court to which such court is subordinate.
Section 476 lays down the procedure for making such a com-
plaint. Ramdin Lal was prosecuted and convicted on the written
complaint of a magistrate who was not the magistrate who had enter-
tained the proceedings in which the false cvidence was said to have been
given nor a magistrate to whom the latter magistrate was subordinate.
On revision, the Patna High Court set aside the conviction and senten™"
saying:

« .. the complaint was presented by a Court which was not the

proper Court having jurisdiction to present it...

«]t has been suggested that S.529(¢) may assist the prosecution.

Under this clausc, if a Magistrate not empowered by law to take
a) or CL(8)

cognizance of an offence under S.190, sub-s.(1), CL(
erroneously in good faith docs that thing, his proceedings shall not
be set aside merely on the ground of his not being so empowered.
$.190, sub-s.(1), Cl.(@) refers io cases in which there is a complaint
and cannot, I think, cover cases under which it has to be held that
there is no complaint as required by law k-

L~fare the Court an”
words ‘not be [sic] so em owered’ refer t yant of power i
p p

Magistrate rather than a defect in or absence of the comy
itself . ..
«More than once the absence of a complaint under S.47

been held to be fatal to the subsequent proceedings . . . For these
reasons the rule must be made absolute and the conviction and

sentence set aside ...~

Likewise under the Criminal Procedure¥ Code, in our opinion,
section 143 refers to cases in which there is a lawful complaint or First
Information Report, that is, such complaint or First Information Report
as is required by law for the prosecution of the particular offence, and
section 379(c) does not cover any case where there is no complaint or
First Information Report as required by law. The complaint required

by law was absent in the case before us, section 379(c) did not apply, and

the trial was 2 nullity. The appeal is allowed, and the conviction an

sentence are set aside.
Appeal allowed; conviction and sentence set aside.
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UMARU CHAM «. GOMBE NATIVE AUTHORITY (2)

[S.C.N. (Brett, J.8.C, Taylor, J.5.C., and Bairamian, J.8.C.)
March 6, 1964]

|Lagos—Appeal No. FSC 487/1963]

. .
Appeal—appeal to Supreme Court—criminal appeal—notic
appeal signed by counsel-—notice required to be signed by apﬁillant him.rjlfgf
z.ul‘zie.therdrequzremm]zt may be waived—uwhere appellant has not lhimself

indicated any wish to appeal—Federal Supreme Court Rull
0.1,7.5;0. VI, 1. 4; 0. IX. preme Court fuks, 1561,

. - — departure  from rules—waiver of non-
compliance with rules—criminal appeal—notice of appeal not signed by
appe'llzmt himself—where appellant has not indicated any wish to appeal
—ibid. ’
U.C. was convicted on a charge of culpable homicide punishable wi

: le witl
death. He appealgd to the High Court, which dismissed his Eppea;.aA ig‘t’;cel
of appeal to the Supreme Court was filed, signed by U.C.’s counsel and not
by U.C. himself. No question as to U.C.’s sanity was involved.

The Supreme Court was asked to hold that it had

power under O. I, r. 5,
o; 8 {T}I(I(if thi (Ii‘t)ede;l'al Supreme Court Rules, 1961, to waive the requiren‘fent
of O. , I, , that a notice of appeal i iminal i
bl et ppeal in a criminal case shall be signed by

So far as the information available to the Su
1e inforr ] preme Court went, U.C.
?}?g ﬁ?ghaE z;?l);t flmc indicated that he wished to appeal from the decision of

Held: wit?out.t?lc)cid;m(g) t}{lr:lt there are no circumstances in which the
requirement of r. of O. VIII may be waived, no such cir
existed in this case. ’ cumstances

CRIMINAL APPEAL:

F. A. Cole for the appellant;
A. R. H. Thomas, Senior State Counsel, for the respondent.

Brett, J.S.C., delivering the judgment of the Court:

was tried in the Native Court o% thgt; Emir of Go;lf)? o}ljzlf}?afg};aﬁ
culpable homicide punishable with death. He was convicted on 15th
Noyember, .1962, and appealed to the High Court of Northern Nigeria.
which gave judgment dismissing the appeal, on 28th September 1963,
He was represente_d in the High Court by Mr Clement Ikomi wilo waé
p;egshent whendghe jl.ld%ﬂlellz.lt_oﬁ téxe High Ceurt was read, and t,he record
of the proceedings in the Hi ourt shows th; i

been read the following toof place:— at after the judgment had

“Jkomi wishes to give notice of appeal
B ] peal. Undertakes t
undertake giving notice. Appellant informed of rights of appZil.”o

A notice of appeal was later filed, signed by Mr ITkomi and not b
Umaru Cham. Y
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Order 8, rule 4 of the Federal Supreme Court Rules provides that
except where a corporation wishes to appeal, or where a question as to
the sanity of a convicted person is involved, a notice of appeal in a
criminal matter shall be signed by the appellant personally. We were
asked to hold that the Court had power to waive this requirement
either under Order 1, rule 5, or under Order 9, but without deciding
that there are no circumstances in which the requirement may be
waived, we do not consider that any such circumstances exist in the
present case. There are good reasons for insisting that a notice of
appeal should be signed by the convicted person himself. He may
believe that an appeal would be hopeless and be unwilling to suffer the
suspense of waiting for it to be determined. In a non-capital case, he
may fear that he would fare worse if a retrial was ordered, and in the
case of an appeal against sentence, he may not wish to take the risk of
having the sentence increased. He may recognise that he has done
wrong and feel that he can best expiate his wrong-doing by undergoing
the sentence passed on bim In the present casc, TUmaru Cham has not
only not signed a notice of appeal but, so tar as the information availublc
to this Court goes, he has not at any time, whether witbin the period
prescribed for the lodging of an appeal or after it had elapsed (when it
would in any event have been too latc, since the period cannot be
extended in a capital case), indicated that he wishes to appeal from the

decision of the High Court.

In the circumstances, this Court had no alternative but to strike

out the appeal as not being properly before it.
Appeal struck out.
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JOHN SHIDIAK z. BANK OF WEST AFRICA LIMITED
[High Court (J.A. Smith, §.P.J.)—July 25, 1963]
[Jos——8uit No. JD/88/1962]

GuaT ant%—~—oblzgatwm 0 creditor extent o Obll ation to
f S
disclose to su et_y lIlfCZ wation ajj ectz;g creait Cf debtor f ’

Contract misrepresentation
other party illiterate

duty of contracting par
. vty i
effect of misrepresentation. € party where

[lliterates——person not /i1
' 7 - totally ilisterate but only w
Z[z;?.guage in which .documer_zt written whether able to ;‘;ai:)’zu;brljteiot M
iterates Protection Ordinance, Laws of Nigeria, 1948, cap. 88 e
, cap. 38.

M.B.’s account with the defenda

: : h nt bank was overd

i:::znager zlu,ked him to provide security for this overdraft.ri\v/lv% ?vﬁfhe%ank

re‘riaste tf 11 overdraft by £800 and the plaintiff agreed to act as suret in

adbv[; rfceo 3 11;61; :nnl:o;nt. Before he zcceded to the request for the additiznlar;
1ce, anager insisted onc i

security for the entire overdraft, amountifxgn;grgvtecr }Z’é.g.o(;hat e give proper

A memorandum of guarantee was dra

mer wn up by the d i i

:}l:fs l:;a;;t;fai L:irety f%{lthe 1sum qﬁf £3,500. Theppla).;ntieﬂ :rfsincll}aﬁs lﬁ?ﬁtgﬁgg
¢ um. The plaintiff, however, was bl ad i

language in which the memorandum tcon) and the bonk mpen (e
] was writt i

nlot explain the terms of the memorandum to lfx?g,atﬁigi l:ﬁr;k ;Ziir:?gcéndld

t ;e. nature of the document he was signing. At the time of the 1s:)i t he

plaintiff still believed that his liability as surety was in respect of £%%z(1) ure the

'The plaintiff sought a d i
between him and the gefer?da;::.aranon that the memorandum was void as

Held: (1) Since the plaintiff was illi
snabiha: () Gince fhe not totally 11h;erate but was only
ynsble fo read Fn fc:: b, e could not claim the protection of the Illiterates’

(2) The defendants were under no obligati

. tion ti 3 s
to the plaintiff about the state of M.B.’s accoﬁit cl))r;foc;ev}?ius?tierdm}{ommon
randum of guarantee. gned the memo-

(3) Since the bank manager knew that the plainti

( ntiff was

%ngh;i;, }lllc }fd a duty on behalf of the defgnda.nts V:o el)lgi:ili t?orgid
pla{Et;ﬂ that the memorandum contained terms which were not those that the
gea; i exp%c}:ed to find there and which were more favourable to the
¢ fendants. The failure to explain this amounted to an implied misre e
ation, which vitiated the agreement as between the plainti o the
fation, whi plaintiff and the
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Cases referred to: J. Shidiak
S.C.0.4., Zariav. A. D. Okon, 1960 N.R.N.L.R. 35; B.W.A, Ltd.
Paterson Zochonis & Company, Ltd. . Momo Gusau and Baba Dan 7. A. Smith,

P.J.

Kantoma, 1961 N.N.L.R. 1; on appeal, Mallam Baba dan Kantoma v.
Paterson, Zochonis & Co., Ltd., 196+ N.N.L.R. 04, applied;

~African Sales Company, Ltd. v. E. Avo and another, F.8.C. 37+4,1961
{unreported), applied;

Davies ©. London and
8 Ch. 469;

Hamilton v. 1Fatson, (1843) 12 CL & I 109;

London General Omuibus Company, Ltd. v. Ho
applied.
Crvit SuIT FOR DECLARATION

R. C. Rickett for the plaintiff;

A. C. Grant for the defendant,
J. A. Smith, S.P.J.: The plaintiff’s claim was for a declaration

that the memorandum of guarantee dated 20th May, 1960, made by
the plaintiff (Mr John Shidiak) and Mr Maroun Bichara in favour
of the defendant bank, the Bank of West Africa, Ltd., is void as between
the plaintiff and the defendant bank.

The defendant bank counterclaimed the sum of £3,500 from the
plaintiff as surcty on this guarantee; £2,072 125 1d represented the
debt due to the defendant bank by Mr Maroun Bichara as principal and
£1,427-7s-11d due from Mr Maroun Bichara assurety of the indebtedness
to ‘the bank of Mr Joseph Michael Bichara. During the hearing, the
counterclaim in respect of the sum of £1,427 75 11d was withdrawn.

The document in question was Exhibit J.S. 20. It is a printed
form of guarantee in which the names and addresses of the parties and
the figures and words of the principal sum guaranteed are typewritten.

Clause 1 thereof reads:

«To the Bank of British West Africa .
1. We John Shidiak and Maroun B
20 Naraguta Street,
Post Office Box 236. Jos,

in consideration of your granting or continuing banking accom-

modation at our request to Maroun Bichara, 20 Naraguta Street,

Jos (hercinafter called ‘the Customer(s)’) hereby jointly and

severally guarantee payment to you on demand of all sums which

now are or at any time or times hereafter may become due or

owing or may be accruing or becoming due to you by the customers

either alonc or jointly with any person or persons on any account or
in respect of any liability whatsoever and whether in the character
of principal debtor guarantor oOr surcty or otherwise howsoever
together with interest on all such sums to the date of payment and
allother usual banking charges and all costs and expenses.

“And we agree to pay to you interest at five per cent per
annum on &l sums due from us hereunder from the date of
discontinuance of this Guarantee by us or any or either of us or
demand by you until payment.

«Provided that the total amount recoverable from us hereunder
is limited to the principal sum of (£3,500) THREE THOUSAND

F1ve Hunprep Pounps with interest thereon as aforesaid.”

Provincial Marine Insurance Company, (1878)

loway, [1912] 2 K.B. 72,
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~ This document was signed by the plhintd and My Maroun
Bichara and dated 20th Nay, 1950, In his particulars ot claim, the
plaintiff averred inter alia that:

#3. The plintiff did not read the said form of suarantec
owing to his illiteracy nor was it translated o hin.

+. Betore signing the said guarantec the phaintitf was verbally
assured by . . . Hugh Musgrove it was in respect of the sum of

£800 only.

6. The plaintiff was induced to sign the said form of guarantee
by the false representation that it was in respeet of the sum of

£800 only.

7. The plaintiff contends that the figures and words £3,500)
Three thousand five hundred pounds’ which now appear in thé
said form of guarantec were not present at the time of his signature
and have been added afterwards. )

8. Alternatively the plaintiff contends that the Ligures and
wo.rds (£3,500) Three thousand five hundred pounds’ were not
pointed out or read to him at the time cf his signature.

9. The plaintiff implicitly relied on the wid Hugh Musgrove’s
assurance that the torm of guarantee was in respect of a sum of

. £800 only.”

The gravamen of the plaintiff's averments was 1o the cffect that
_Mr Musgrove, the manager of the Bank of West Arica, Ltd., Jos
“falsely represented to the plaintiff that the document the plaintiﬂi‘
signed was a guarantee of Mr Maroun Bichara’s account in the sum
of £800; that at the time the plaintiif signed it the amount of the
guarantee had not heen cntered and that fater a sum of £3,500 was
inserted; or alternatively that the figure of £3,500 in the document was
not pointed out to the plaintiff, nor was the document translated
or explained to him, the plaintiff being illiterate.

It will be convenient to consider at the outsct the question whether
or not the figure of £3,500 bad becn inserted in Exhibit J.5. 20 betore
the plaintiff signed that document, The plaintiff himsclf said he did
not look at the document when he signed it and was conscquently
_u‘pable. to say whetber or not the figures and words of £3,500 had been
typed.in the document at that time. My Maroun Bichara, the second
-witness for the plaintiff, alsc said he signed the document without
reading it.and could not be sure if the amount had been filled in at
th.ap; time. Mr Musgrove, the manager of the defendant bank at Jos
said the amount had been typed in words and figures beforc the
parties signed.it. He was cross-examined as to this and it was suggested

< to him that the names of the parties had been typed on the document
-at a different time from that on which the words and figures of £3,500
were typed in. Mr Musgrove said they were not typed in at diﬂ"e’rent
- times. T.he presumption is that the document \\'as'complete when the
parties signed it-and the plaintiff has not produced proof to show the
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contrary. 1 therefore find that the figuies and words of £3,500 had been
inserted in the document before it was signed by the parties. That
disposes of paragraph seven of the particulars of claim.

The story of the £800 starts with Mr Maroun Bichara, who
needed that amount to send his brothet’s wife home. In the month of
May, 1960 be asked the bank for £800 to be transferrcd to Kano but
did not explain why he wanted the £800. Mr Maroun Bichara’s account
with the defendant bank was at this time overdrawn to the extent of
about £2,400. His evidence as to bis interview with Mr Musgrove,
the manager, was as follows:

“In May, I asked the bank for £800 to transfer this suma to
Kano. T asked Mr Musgrove, the manager. He would not let
me have the money unless I cleared my overdraft. 1 then went to
the plaintiff and asked him jf he would guarantee me. This was
in the sccond half of May and we went to the bank togethe
We saw Mr Musgrove. The plaintiff asked Mr Musgrove te give
me the £800 and he (the plaintiff) would guarantee me. We went
away. There was no document at that time”,

and in cross-examination he said: “I asked the plaintiff to guarantee my
personal account. It was the day [ asked him to guarantee me for
£800.” Mr Maroun Bichara said that after the plaintiff and himself
bad seen Mr Musgrove, he (the witness) drew a cheque for £800 but a
clerk of the detendant bank returned it to him unpaid. He said he went
and informed the plaintiff who again accompanied him to the bar™ 1d
they saw Mr Musgrove together. The latter agreed to an advai... of
£800, prepared a cheque which Mr Maroun Bichara signed, and the
money was transferred to Kano. The cheque is in evidence as Ext
J.5. 29 and is dated 20th May, 1960. As to the signin~ ot the docum
Exhibit J.S. 20, Mr Maroun Bichara said:

“Exhibit J.S. 20 contains my signature. Only the manager
and myself were present when 1 signed it. The plaintiff’s signature
was already on the document when I signed it. I was not prescnt
when the plaintiff signed. When I saw tbe plaintiff’s signature on
Exhibit J.S. 20, I signed it without looking. I cannot be sure if
the amount had been filled in at the time I signed it. Mr Musgrove
did not tell me the amount the document was for.”

In cross-examination, Mr Maroun Bichara admitted that he bad
in 1959 jointly with the plaintiff approached the defendant bank for
an overdraft tc complete the building of a cinema in which the plaintiff
and the witness were interested. No advance was made to them jointly
for this purpose but the witness financed the building of the cinema
from sales of textiles, which transaction he operated through bis
account with the detendant bank. He said that at first be repaid the
advances at the end of each month and then (I quote):

“It was after March, 1960, when my trade was going into
financial difficulty, that I was first asked for security . . . I had no
property cxcept part of the Certificate of Occupancy of the
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both went to the bank and the plaintiff asked Mr Musgrove to give
Mr Bichara £800 and he (the plaintiff) would stand surety for one month
and Mr Musgrove agreed. But later, Mr Bichara reported to the plaintiff
that bis (Bichara’s) cheque for £800 had been returned unpaid. The
plaintiff then went alone to see Mr Musgrove and asked why the £800
had not been given to Mr Bichara. Then, said the plaintiff, Mr Musgrove
brought out a paper and told the plaintiff to sign it. This he did—be
signed Exhibit J.S. 20—and said there was no other signature on the
document at the time. He further said the document was not explained
to him and he signed it without looking at it, assuming it was a guarantee
for £800 and relying on the good faith of the bank manager.

The plaintiff said that he could read Arabic but he could not read
English, though he could read figures. Evidence was led in support of
this statement and I accept as a fact that the plaintiff could not read
English but understood figures.

T'he next question of fact that requires consideration is what
knowledge, if any, had the plaintiff of the existence of the overdraft
owing from Mr Maroun Bichara to the bank in May, 1960, before any
request was made for the £800. The plaintiff himself did not say anything
about this in his evidence. Mr Maroun Bichara merely said in evidence
that he asked the plaintiff to guarantee his personal account and that
he needed £800, thereby implying that his account would be over-
drawn £800 when this amount was paid and the guarantee was needed
to cover that amount. Mr Musgrove, as representative of the defendant
bank, did not enlighten the plaintiff as to the true position of Mr
Maroun Bichara’s overdraft. On that evidence, I find as a fact that the
plaintiff was not aware of the money owing on the overdraft by Mr
Bichara to the bank and that he promised to be surety to the extent of
£800 only.

There is a conflict in the evidence as to whether or not Mr Maroun
Bichara was present when the plaintiff signed the document Exhibit
J.S. 20 and whether or not the plaintiff or Mr Maroun Bichara signed
first. It is agreed that the plaintiff signed the document in the presence
of Mr Musgrove. According to the plaintiff, be was alone with Mr
Musgrove when he signed the document; Mr Musgrove did not
explain the document to him; and the plaintiff himself did not read it
before signing. According to Mr Musgrove, Mr Maroun Bichara was
present when the plaintiff signed; that he (Mr Musgrove) did not
explain the document to the plaintiff but Mr Bichara spoke to the
plaintiff in Arabic, a language Mr Musgrove did not understand.
Whichever of these stories is correct, the result on the issues in this case
is the same. Both stories disclose that Mr Musgrove made no represen-
tations to the plaintiff before he signed but remained silent and that
Mr Musgrove did not choose to enlighten the plaintiff as to the contents.
What the plaintiff signed was not a guarantee for £800 as he supposed
be was signing, but a guarantee to the extent of £3,500 as surety for
money owing to the bank then or later by Mr Maroun Bichara as
principal debtor or as surety. On 2nd June, Mr Maroun Bichara signed
a puarantee as surety of the bank account of his brother, Mr Joseph
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Michacl Bichara. Thus, if Exhibit J.S. 20 was binding upon the plaintiff
by signing, he in the result made himself liable as surety for the bank
accounts of each of the brothers.

I find as facts that (1) the plaintiff did not read Exhibit J.8. 20
before signing it; and (2) that the contents ot the document were not
explained to him by Mr Musgrove before the plaintiff signed. As to
whether or not the plaintiff knew the nature of the document he was
signing as opposed to the contents thereof, I have come to the conclusion
that he knew he was signing a guarantee as surety for a loan of money
by the bank to Mr Maroun Bichara. The plaintiff was not a customer
of the defendant bank.

I now come to consider the law in relation to the facts of this case.

The olaintiff averred in his particulars of1 C}l)aiEl thatd he waT
illiterate and it transpired that he did not read English. Learned counse
for the plaintiff citedpS.C.O.:J., Zarin v. A. D. Okon, 1960 N.R.N.[L.R.
35, which went on appeal to the Federal Supreme Coury, and learned
counsel for the defendant bank cited Paterson Zochonis & Company,
Lid. v. Momo Gusau and Baba Dan Kantoma, 1961 N.N.L.R. 1 and
the judgment on appeal to the Federal Supreme Court [1964 N.N.L.R.
54]. All these decistons dealt with the question of what persons were
entitled to the protection of the Illiterates Protection Ordinance and
were considered by the Federal Supreme Court in the later case of
African Sales Company Ltd. v. E. Ayo and another, F.S.C. 37471961
(unreported), decided on 5th March, 1963, where the Court followed
its decision in Paterson Zochonis & Compan_y,.[ #d o Moo G“usau and
Baba Dan Kantoma, holding that the word “illit rs to ‘“a person

torally illiterate in the sensc that he is un-*"» ©wrt
language”. Thus the fact that the plaintiff  t case (
read English but was literate in Arabic did e hir

protection of the Ordinance.

In order to suceeed on paragraphs four and six of his particulars
of claim, it was necessary for the plaintiff to prove that representations
had been made to him by Mr Musgrove which }nduced the plaintiff to
sign Exhibit J.8. 20 and that those representations were untrue. As I
have said earlier in this judgment, there was no evn.der_xce that Mr
Musgrove made any positive representations to the plaintiff. And now
1 come to the alternative averments which are to the t?ffect that Mr
Musgrove, as the rcpresentative of the defendant bank, did not disclose
to the plaintiff the true position and intention of the contract of guarantee
as between Mr Maroun Bichara and the bank. I Ellm.S:ltlSﬁ.ed on the
evidence that Mr Musgrove realised that the plaintiff believed that
he was going to sign a guarantce for £800 only and that Mr Musgrove

did not offer to the plaintiff any explanation as to the contents of the
document Exhibit J.S. 20. It is accepted law that a contract of guarantee
is not one in which there is a universai obligation to make a full d1§clo-
sure of all the circumstances. But, in the words of Fry, J. in Davies v.
London and Provincial Marine Insurance Company, (1878) 3 Ch. 469,

at page 475:
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DOMINIC O. OKENYI 2. IDOMA NATIVE AUTHORITY

[C.A. (Reed, Ag. S.P.]., J.P. Smith, J. and Abubakar
NMahmud, Sh. Ct. J.)—December 13, 1963]

[Makurdi-—Appeal No. MD/12CA/63]

Criminal Law—attempt—attempt to cheat—nc represenlation
intended to deceive—no act divectly commected with such representation—
Penal Code, s. 320.

T'he appellant was the Supervisor of Works employed by thc Idoma
Native Authority. He took the native authority’s labourers and masons from
their work and got them to work in his private building with native authority
tools, intending to cheat the native authority by using the workmen to do
work on his private building for which the native authority would pay. He
was convicted of an attempu to cheat tie native authority.

Held, allowing the appeal, that the appellant’s act in getting the workmen
to work on his private building was not sufficiently proximate to any act of
deceiving the native authority into believing that’the workmen had been
employed on native authority work so that the native authority should pay
them. The appcllant could be guilty of cheating only if he made some repre-
sentation, whether by words or conduct, to that effect, and he could be guilty
of an attempt to cheat only if he committed an act directly connected with
such representation,

CrrvINAL ApPEAL FROM NATIVE COURT
L. C. Anoliefo for the appellant;
M. B. Belgore, State Counsel, tor the respondent.

J. P. Smith, J., delivering the judgment of the Court preparcd by
Reed, Ag. 5.P.J.: The appellant was convicted in the Oturkpo Court of
attempting to commit the offence of cheating and was sentenced to
imprisonment for 9 months. He appealed to the Provincial Court.
The Provincial Court confirmed the conviction but reduced the sentence
to a fine of £25, in default 3 months’ imprisonment. The appellant
now appeals te this court against the conviction.

The appellant was, at the relevant time, the supervisor of Works
employed by the Idoma Native Authority. The trial court found that
he had taken—

“the Idoma N.A. labourers and masons from their official
point of work, with the N.A. working tools to work in the private
building of the Ist accused (the appellant).”

We can find no fault with this finding of fact made by the trial court
on the evidence before it. The trial court also found, as a fact, that the
appellant intended to cheat the Idoma Native Authority by using the
workmen to do work on his private building for which the Native
Authority would pay. Again we see no reason to dissent. The question
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for this court is whether the trial court was justified, upon these findings
of fact, in coming to the conclusion that the appellant had, in law,
attempted to cheat the Native Authority.

The offence of cheating is defined by seciion 320 of the Penal
Code. This section reads, to fit the facts alleged in the case before us,
as follows—

“Whoever by deceiving any person—

(b) intentionally induces the person so deceived to do . . .
anything which he would not do . . . if he were not so
deceived and which act . . . causes . . . damage . . . to that
person in . . . property, is said to cheat.”

This means, we think, that the appellant would have been guilty of an
offence under section 320 if (1) he had deceived the Native Authority
to believe that workmen had worked for the Natve Authority when,
in fact, they had worked for him, the appellant, on his private building
and (2) the Native Authority, acting upon such deception and believing
it to be true, had paid the wages of these workmen.

There are three steps in the commission of an offence. First, there
is the intention to commit it. Secondly, there is preparation to commit
it. Thirdly, there js an attempt to commit it. If the attempt is successful
the offence is complete. Mere intention to commit an offence, not
followed by any act, creates no offence. Nor is there an offence if there
is nothing more than intention to commit it followed by an zct, or acts,
which are mere preparation to commit the offence; there is no offence
until there is intention to commit the offence followed by an act which
constitutes anattempt to commit the offenceand which goes beyond mere
preparation to commiit it. An act which is only remotely connected with
the commission of the full offence is preparation; it is an attempt only
if it is immediately connected with it. (We would add that what we have
said in this paragraph is the law unless the legislature has expressly
provided to the contrary. For example, section 304 of the Penal Code
provides that preparation to commit the offence of brigandage shall
itself be an offence and thereby creates an exception to the general rule).

The essence of the offence of cheating under section 320 of the
Penal Code is that the person cbarged “decesved” the person cheated.
It follows, in the appeal before us, that the appellant can be convicted
of attempting to cheat the Native Authority only if his act was immedi-
ately connected with decejving the Native Autbority. In our view it is
nct. The appellant’s act in getting the workmen to work on bis private
building is not sufficiently proximate to the act of deceiving the Native
Authority into believing that the workmen bad been employed on
Native Authority work so that the Native Authority should pay them,
The appellant could be guilty of cheating, in our view, only if he made
some representation, whether by words or cenduct, to that effect;
and he could be guilty of an attempt to cheat only if he committed an
act directly connected with such a representation.
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